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·1· · · · ·RENO, NEVADA -- MAY 15, 2023 -- 1:35 P.M.

·2· · · · · · · · · · · · · ·-o0o-

·3

·4

·5· · · · · · HEARING OFFICER GHUSN:· Good afternoon.· I'm

·6· Hearing Officer Nancy Moss Ghusn.· This is the time and

·7· place for In the Matter of Charges Against Richard Allan

·8· Bargen, M.D., respondent, case number 20-5783-1.

·9· · · · · · Appearances, please, for the record.

10· · · · · · MS. CONTINE:· Deonne Contine, general counsel for

11· the Nevada State Board of Medical Examiners.

12· · · · · · HEARING OFFICER GHUSN:· We'll just go ahead, since

13· we have you here.

14· · · · · · MR. DIAZ:· Ernesto Diaz, chief of investigations

15· for the Nevada State Board of Medical Examiners.

16· · · · · · HEARING OFFICER GHUSN:· Thank you, Mr. Diaz.

17· · · · · · MS. FUENTES:· Mercedes Fuentes, legal assistant

18· for the Nevada State Board of Medical Examiners.

19· · · · · · HEARING OFFICER GHUSN:· Who is in the room.· Thank

20· you.

21· · · · · · Is Mr. Diaz going first?

22· · · · · · MS. CONTINE:· Yeah.

23· · · · · · Do you want to note -- can we note the absence of

24· the respondent?

25· · · · · · HEARING OFFICER GHUSN:· The hearing is the set for
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·1· today, Monday the 15th of May, 2023, at 1:30.

·2· · · · · · It's currently 1:36, and the respondent is not

·3· present nor has he indicated his intention to appear.· None

·4· of us have heard anything.

·5· · · · · · Any other follow-up with that, because that's

·6· going to be explored further; correct?

·7· · · · · · MS. CONTINE:· Correct.

·8· · · · · · HEARING OFFICER GHUSN:· All right.

·9· · · · · · MS. CONTINE:· Deonne Continue for the record.

10· · · · · · Just a little intro.· Because Dr. Bargen has

11· failed to appear, I would like to make an offer of proof

12· pursuant NRS 622A.351, sub 1.

13· · · · · · That he was given sufficient legal notice and

14· asked you to consider this case without his appearance.

15· · · · · · Our legal assistant, Mercedes Fuentes, will

16· testify to the Board's efforts to serve him, and our chief

17· investigator will testify to summarize and give a little

18· ground work for the underlying allegations.

19· · · · · · So, can I call Mr. Diaz now?

20· · · · · · HEARING OFFICER GHUSN:· Please.· Thank you.

21· · · · · · (The oath was administered.)

22· · · · · · · · · · ·DIRECT EXAMINATION

23· BY MS. CONTINE:

24· · · ·Q.· ·Can you please state your name and spell it for

25· the record?
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·1· · · ·A.· ·Ernesto Diaz, E-R-N-E-S-T-O D-I-A-Z.

·2· · · ·Q.· ·Who is your employer?

·3· · · ·A.· ·The Nevada State Board of Medical Examiners.

·4· · · ·Q.· ·And what is your job title?

·5· · · ·A.· ·Chief of Investigations.

·6· · · ·Q.· ·And how long have you had that position?

·7· · · ·A.· ·Approximately three years and two months.

·8· · · ·Q.· ·Do you have any other investigative experience?

·9· · · ·A.· ·I do.

10· · · ·Q.· ·And can you tell us a little bit about that?

11· · · ·A.· ·Sure.· I was a boarder patrol agent for four

12· years.· I investigated administrative and immigration laws,

13· federal laws.· Then I was an ATF special agent, and I

14· investigated federal criminal law for 21 years.

15· · · ·Q.· ·Okay.· As the chief of investigations for the

16· Board, what are your duties?

17· · · ·A.· ·I oversee and run the day-to-day operations of the

18· investigations division.· I review all complaints that are

19· submitted to the Board on licensees.· I review them for

20· jurisdiction and also to see if they fall within the Board's

21· authority to investigate a violation of the Nevada Medical

22· Practice Act.

23· · · ·Q.· ·And do you do cases on you own as well?

24· · · ·A.· ·I do have cases that I investigate myself.

25· · · ·Q.· ·Can you briefly describe the investigative process
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·1· that we use here at the Board?

·2· · · ·A.· ·Sure.· When a complaint is received by the Board,

·3· I review the complaint or a deputy chief is designated to

·4· review the complaint.

·5· · · · · · When I review the complaint, I determine to see if

·6· the individual is a licensee of the Board, which would give

·7· us jurisdiction to investigate that individual, and then I

·8· also look at what the allegations are in the complaint to

·9· see if they fall within the Nevada Medical Practice Act,

10· which would be NRS 629, 630, and NAC 629 and 630,

11· collectively known as the Nevada Medical Practice Act.

12· · · · · · If the complaint does fall within jurisdiction, a

13· case is opened, and it's assigned to an investigator.

14· · · ·Q.· ·Okay.· And then, can you just kind of summarize

15· the investigative process?

16· · · ·A.· ·Sure.· Once a complaint is received and opened,

17· the investigator will send an allegation letter to the

18· licensee.

19· · · · · · Also, a request for medical records, if the case

20· involves records, follow up with the custodian of records to

21· ensure that we are receiving all the complete copy of

22· records.

23· · · · · · Once that information is received, the

24· investigator provides it to a medical reviewer; it is a

25· medical doctor who works for the Board.
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·1· · · · · · The medical reviewer will review the information

·2· and records, and then make a recommendation for the

·3· Investigative Committee of the Board, who will then decide

·4· what action to take afterward.

·5· · · ·Q.· ·If there's going to be further action on that

·6· matter and further investigation, what actions might those

·7· be?

·8· · · ·A.· ·So, in some cases, we may send information off to

·9· a peer reviewer, who is someone that the Board utilizes to

10· review all the information I've mentioned, as well as

11· provide a report determining whether what we are asking is

12· malpractice or not, and that could take place in various

13· statutes or questions that we ask the peer reviewer.

14· · · ·Q.· ·Okay.· Thank you.

15· · · · · · Are you familiar with investigation number

16· , regarding Dr. Richard Bargen?

17· · · ·A.· ·Yes, I am.

18· · · ·Q.· ·And you've reviewed the file in this case?

19· · · ·A.· ·Yes, I have.

20· · · · · · MS. CONTINE:· At this time, I'm going to ask that

21· the exhibits that were provided at the prehearing conference

22· -- I'm sorry -- the prehearing statement, Exhibits 1 through

23· 6, the Investigative Committee's exhibits be admitted.

24· · · · · · HEARING OFFICER GHUSN:· And as we discussed this

25· before, we are going take them as a group, and the
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·1· Investigative Committee's Exhibits 1 through 6 will be

·2· admitted to the record.

·3· · · · · · (Investigative Committee's Exhibits 1

·4· · · · · · through 6 were admitted.)

·5· BY MS. CONTINE:

·6· · · ·Q.· ·Okay.· Mr. Diaz, will you turn to Exhibit 1.

·7· · · ·A.· ·(Witness complied).

·8· · · ·Q.· ·Can you briefly explain how and why this memo was

·9· created?

10· · · ·A.· ·Sure.· This is a timeline that I had requested the

11· investigator on this case to provide to myself.

12· · · · · · The reason being is this case originally started

13· with a different individual.· In the course of a peer

14· review, we were informed that Dr. Bargen, the respondent in

15· this case, may have also violated the Medical Practice Act;

16· therefore we added him to the case.

17· · · · · · And because there were different timelines of this

18· case, of this investigation, the investigator created a

19· timeline for me.

20· · · · · · In addition to that, we had some difficulty

21· contacting or reaching the respondent in this case, getting

22· responses from the respondent.

23· · · · · · We made every effort to provide records so he

24· could provide a detailed response.

25· · · · · · It's helpful in these cases to have a timeline
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·1· like this to allow us to break down every step that we made

·2· to communicate with individuals in cases.

·3· · · ·Q.· ·So with respect to the timeline and your efforts

·4· to contact Dr. Bargen, it is safe to say that you had

·5· difficulty contacting him and getting a response from him

·6· since as early as 2020?

·7· · · ·A.· ·Yes, that's correct.

·8· · · ·Q.· ·Okay.· And then noting those difficulties -- I'm

·9· just going to ask a little bit, historically, about the

10· efforts to contact him.

11· · · · · · Can you talk a little bit about what were some of

12· the efforts that your team employed to reach out to him

13· prior to when we served him just a few months ago?

14· · · ·A.· ·Sure.· When the respondent was added to this

15· investigation, we send them an allegation letter, which is

16· asking, basically, for a response to the allegations.

17· · · · · · The investigator in this case did do that.· Don

18· Andreas, A-N-D-R-E-A-S, sent Dr. Bargen an allegation

19· letter.

20· · · · · · We did not receive a full response.· There was

21· some communication between the respondent and the

22· investigator.· However, we did not get the complete response

23· that we normally require in these investigations.

24· · · · · · That was one of the first efforts we made in

25· communicating with the respondent.
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·1· · · · · · In addition to that, we also sent several letters;

·2· they were returned to sender at the address on file with the

·3· Medical Board; that would be the mailing address that

·4· they're required to have on file with us for correspondence.

·5· · · · · · Those letters were returned to the investigator as

·6· well.

·7· · · · · · We also queried different databases to try to

·8· obtain a more accurate address.· We subpoenaed the Nevada

·9· Department of Motor Vehicles.· We received an address from

10· them.· Again, we sent correspondence to that address; it was

11· returned to sender.

12· · · · · · And then we also queried -- it's the law

13· enforcement regulatory database known as "CLEAR," where we

14· got one more address that we sent two investigators out to

15· attempt to communicate with Dr. Bargen, but we were

16· unsuccessful at that as well.

17· · · ·Q.· ·That address from the CLEAR search, was that the

18· current address that we have on file, which is the 490

19· Highland?

20· · · ·A.· ·No.· That was a different address.

21· · · ·Q.· ·It was?

22· · · ·A.· ·Yeah.· Yeah, that was a different address.

23· · · · · · And, again, that was based off open source

24· databases in that CLEAR database.

25· · · ·Q.· ·Okay.· I'm going to turn to --
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·1· · · · · · HEARING OFFICER GHUSN:· May I ask some follow-up

·2· questions?

·3· · · · · · MS. CONTINE:· Yeah.· Sure.

·4· · · · · · HEARING OFFICER GHUSN:· Thank you.

·5· · · · · · ·EXAMINATION BY THE HEARING OFFICER

·6· BY HEARING OFFICER GHUSN:

·7· · · ·Q.· ·Can you tell me -- and it may be a multi-pronged

·8· question.

·9· · · ·A.· ·Sure.

10· · · ·Q.· ·Can you explain to me what CLEAR search is?

11· · · ·A.· ·Yeah.· CLEAR search is similar to LexisNexis or

12· Thompson Reuters, which is a database that's available for

13· law enforcement as well as private entities.· For example,

14· private investigators subscribe to those databases, although

15· they cannot access law information.

16· · · · · · And those databases, such as CLEAR, are derived

17· from public sources, court records, DMV records, credit

18· information, cellular information, all of that is uploaded

19· and it allows someone to -- it provides information on an

20· individual as well as their residences, known locations,

21· associates, family members, and it's very helpful in the

22· investigative processes.

23· · · · · · And that's one of the databases we use here at the

24· Board.

25· · · ·Q.· ·Okay.· So, I understand LexisNexis, of course, but
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·1· it's limited for use of law enforcement?

·2· · · ·A.· ·Well, regulatory bodies can use it as well, which

·3· is us, yes, ma'am.

·4· · · ·Q.· ·So the Board has a subscription?

·5· · · ·A.· ·Yes, we do.

·6· · · ·Q.· ·You said also open source, so you Googled it?

·7· · · ·A.· ·Yes.· We tried to search in any way you can.

·8· Goggle and internet and things of that nature.

·9· · · · · · But, again, the only addresses we were able to --

10· come back that we felt confident in trying to locate him

11· were the ones from CLEAR and the Department of Motor

12· Vehicles, as well as the address that he had on file with

13· the Board.

14· · · ·Q.· ·Okay.· The address that he had on file with the

15· Board is not the Highlands address?

16· · · · · · HEARING OFFICER GHUSN:· Is this where you're going

17· anyway, Ms. Contine?

18· · · · · · MS. CONTINE:· Yes.

19· · · · · · HEARING OFFICER GHUSN:· Okay.· I was afraid you

20· were going to move on, and I wasn't clear on this part.

21· BY MS. CONTINE:

22· · · ·Q.· ·So --

23· · · ·A.· ·That's the one he submitted.· We haven't got to

24· that one yet.

25· · · ·Q.· ·Yeah.· So, can I go to --
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·1· · · · · · HEARING OFFICER GHUSN:· Sure.· Yeah.

·2· · · ·Q.· ·-- Exhibit 2, which is the letter -- his letter to

·3· legal our legal assistant.

·4· · · · · · Did there come a time when you were notified

·5· through legal that there was an updated address?

·6· · · ·A.· ·Yes, there was.

·7· · · ·Q.· ·Is that the address in the Exhibit 2, 490 Highland

·8· Avenue, number 24?

·9· · · ·A.· ·That's correct.· That's the address.

10· · · ·Q.· ·And, again, that's that address that is on file

11· with the Board?

12· · · ·A.· ·That is the most-recent address we received, yes.

13· · · ·Q.· ·Okay.

14· · · · · · MS. CONTINE:· Do you have any other questions?

15· · · · · · HEARING OFFICER GHUSN:· I do.

16· · · · · · ·EXAMINATION BY THE HEARING OFFICER

17· BY HEARING OFFICER GHUSN:

18· · · ·Q.· ·So, he supplied 4090.· What did you come up with

19· from open source, and did you follow up on any of those, if

20· you found something?

21· · · ·A.· ·He provided -- it was 24 490 Highland Avenue, I

22· believe.

23· · · ·Q.· ·Oh, okay.· It's a unit number.· I'm looking at his

24· letter.· Okay.· Same address.

25· · · ·A.· ·Right.
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·1· · · · · · Well, we did sent two investigators to that

·2· address as well to try to make contact with the respondent;

·3· they were unsuccessful in that as well.

·4· · · · · · I'd have to look at -- I don't have the case file

·5· in front of me, but I'd have to look at the affidavit of

·6· attempted service to confirm the address that we found in

·7· CLEAR and that we tried to contact him with.

·8· · · ·Q.· ·And anything, open source, that you found that you

·9· tried to run down?

10· · · ·A.· ·Just an apartment complex in Reno, and I believe

11· it is this one as well that showed up.· It also popped up in

12· CLEAR, so that was another one that we attempted to go to.

13· · · · · · Sometimes the addresses are uploaded -- there's a

14· delay from when someone establishes a residence to when it

15· shows into CLEAR, because it's, again, submitted through

16· open sources, power companies, things like that.

17· · · · · · We also went back to that address to try to serve

18· him or make contact with him.

19· · · ·Q.· ·And there were no other addresses that you found?

20· · · ·A.· ·We found Fallon, Nevada was one.· There was

21· another we got from the DMV.· I think it was Kathleen Lane,

22· that we attempted to make contact with him, but had we no --

23· Kathleen Denise Lane in Reno.· That was from the DMV, one of

24· the addresses that we tried to make contact with him at.

25· · · ·Q.· ·Okay.· I'm going back one more time.
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·1· · · ·A.· ·Yes, ma'am.

·2· · · ·Q.· ·Did you find anything on open source?

·3· · · ·A.· ·No.· Nothing that we were able to send and get

·4· sent back to us.· No, we did not --

·5· · · ·Q.· ·Do you find anything?

·6· · · ·A.· ·No.

·7· · · ·Q.· ·You found no other addresses?· Just on open

·8· source, just Googling it, you found nothing?

·9· · · ·A.· ·Well, if we -- the ones that we did find matched

10· the ones from CLEAR.· So if we went into open source Google,

11· there was the same address that was in CLEAR.

12· · · · · · So we didn't, obviously, try to make contact at

13· the address we found in open source, such as Google or

14· internet or any social media, because we already had had

15· those address in CLEAR --

16· · · ·Q.· ·But this --

17· · · ·A.· ·Sorry for --

18· · · ·Q.· ·And I don't want to get -- I don't want to take

19· away where you're going, but I want to be clear on this.

20· · · ·A.· ·Yeah.

21· · · ·Q.· ·But this was back in 2020?

22· · · ·A.· ·That's correct.

23· · · ·Q.· ·Did you do it periodically?· I mean, I know

24· there's a burden and you don't have to do all that.

25· · · · · · HEARING OFFICER GHUSN:· I'd like you to address
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·1· that.

·2· · · · · · MS. CONTINE:· Can I ask a --

·3· · · · · · HEARING OFFICER GHUSN:· Please.

·4· BY MS. CONTINE:

·5· · · ·Q.· ·Did there come a time in 2023, essentially when I

·6· started here, where we refocused our efforts on trying to

·7· serve Dr. Bargen?

·8· · · ·A.· ·Yes, there was.

·9· · · ·Q.· ·And then did you run a CLEAR search at that time?

10· · · ·A.· ·I did.

11· · · ·Q.· ·And you find any other addresses other than the

12· 490 Highland Avenue?

13· · · ·A.· ·I don't have the report in front of me, but that

14· was the second CLEAR query I'd done within a two- to

15· three-year period.

16· · · ·Q.· ·That -- for Dr. Bargen?

17· · · ·A.· ·Correct.

18· · · ·Q.· ·And it was the same?

19· · · ·A.· ·Yes.

20· · · ·Q.· ·Okay.· I think we will turn to Exhibit 3.

21· · · · · · HEARING OFFICER GHUSN:· Thank you, Mr. Diaz.

22· · · · · · THE WITNESS:· Yep.

23· BY MS. CONTINE:

24· · · ·Q.· ·This is -- Exhibit 3 is the Board's formal

25· complaint against -- and charges against Dr.~Bargen, and I
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·1· just want you to summarize -- earlier, you discussed the

·2· investigative process, and based on the allegations in the

·3· complaint, how the evidence that your team gathered, the

·4· processes that we used went into what the legal division

·5· used in filing a complaint.

·6· · · ·A.· ·Sure.· So as I previously stated, we receive the

·7· complaint, which is information that is used to start the

·8· investigation, we send an allegation letter, we request

·9· records.

10· · · · · · In this case, because it had to do with

11· prescribing, we also ran a query on the respondent in the

12· Nevada Pharmacy Board's Prescription Monitoring Program,

13· it's known as PMP, we pulled that information regarding this

14· particular patient in the complaint, we also provided that

15· to the peer reviewer who used that information to make the

16· determination that was provided to the Investigative

17· Committee in their decision-making for filing a formal

18· complaint.

19· · · · · · So, we had medical records, we had a PMP printout,

20· we had the complaint, we had the allegation letter.

21· · · · · · We had the partial response, which, again, he did

22· not provide a full response, and then that was the majority

23· of what we provided to support this investigation.

24· · · ·Q.· ·I think you mentioned earlier that you also had

25· the peer review?
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·1· · · ·A.· ·Oh, the peer review report, that is correct, yeah.

·2· That was also the report that was included in this.

·3· · · ·Q.· ·Okay.

·4· · · · · · MS. CONTINE:· I don't have anything further for

·5· Mr. Diaz.

·6· · · · · · HEARING OFFICER GHUSN:· Okay.· Thank you.

·7· · · · · · MS. CONTINE:· Can I call Mercedes Fuentes?

·8· · · · · · HEARING OFFICER GHUSN:· Yes.

·9· · · · · · (The oath was administered.)

10· · · · · · · · · · ·DIRECT EXAMINATION

11· BY MS. CONTINE:

12· · · ·Q.· ·Can you state your name and spell it for the

13· record?

14· · · ·A.· ·My name is Mercedes Fuentes, that is

15· M-E-R-C-E-D-E-S F-U-E-N-T-E-S.

16· · · ·Q.· ·Who is your employer?

17· · · ·A.· ·The Nevada State Board of Medical Examiners.

18· · · ·Q.· ·And what is your job title?

19· · · ·A.· ·I am a legal assistant.

20· · · ·Q.· ·And how long have you had that position?

21· · · ·A.· ·Roughly around two and a half years.· Maybe a

22· little over.

23· · · ·Q.· ·Did you have any other experiences as a legal

24· assistant before then?

25· · · ·A.· ·Yes.· Prior, I work for three years at the
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·1· Attorney General's Office as a legal secretary.

·2· · · ·Q.· ·Can you just briefly describe your duties?· I know

·3· they're extensive, but just kind of briefly describe what

·4· you do.

·5· · · ·A.· ·Sure.· I support the attorneys in the legal

·6· division, and I will do proofing and finalizing of all legal

·7· documents.· I make sure that those legal documents are in

·8· accordance with any statutes that our Board is governed

·9· under.· I finalize those documents.· I submit them for

10· filing.

11· · · · · · I also ensure the initiating disciplinary

12· documents get served pursuant to our statutes that regulate

13· our Board.

14· · · · · · I handle -- I'll draft any kind of correspondence

15· for the attorneys.

16· · · · · · I'm also responsible maintaining the case file.

17· So any kind of pleadings that are received from the

18· respondent or opposing counsel, I make sure they're filed,

19· disperse them to all the parties; same with any kind of

20· correspondence.

21· · · · · · And I maintain, essentially, the docket and the

22· record of that case for the Board.

23· · · ·Q.· ·So, are you responsible, then, for ensuring that

24· documents are served pursuant to the statute, and in this

25· case is NRS 630.344?
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·1· · · ·A.· ·I do.

·2· · · ·Q.· ·Okay.· Can you briefly describe your process?· You

·3· don't have to make it look like that statute, but what you

·4· do on a daily basis.

·5· · · ·A.· ·Sure.· So, from my understanding of 630.44, and

·6· normally we start -- it says that you can serve a respondent

·7· or a licensee by either personal service or certified mail.

·8· · · · · · Normally, we start with certified mail, it's

·9· prepaid with return receipt requested for signature.

10· · · · · · In that, I place the formal complaint.· We have

11· like a little finger printing packet that we also put in

12· there, along with a letter that accompanies it, letting the

13· respondent know that there's been disciplinary action

14· initiated against them.

15· · · · · · I put that all together, and I mail it out, by

16· certified mail, to the address that's last known by the

17· Board.

18· · · ·Q.· ·And then what happens if gets returned from that?

19· · · ·A.· ·If the envelope gets returned saying -- it depends

20· what it will say on the envelope.· Sometimes it will show

21· from the Post Office that there's another address, and so

22· I'll go attempt -- I'll let the attorney know, and then I'll

23· attempt to mail the complaint to that address.

24· · · · · · But if just says "unable to forward," then,

25· normally, we proceed with a process server to perform
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·1· personal service.

·2· · · · · · And then if that's not effective, then we're

·3· supposed to arrange for legal notice in a newspaper, and

·4· it's supposed to be in the county -- in same county as the

·5· last-known address of the respondent.· And we're supposed to

·6· publish a legal notice for four weeks.

·7· · · ·Q.· ·Okay.· Can you turn to Exhibit 4?

·8· · · ·A.· ·(Witness complied).

·9· · · ·Q.· ·Do you recognize this letter?

10· · · ·A.· ·I do.

11· · · ·Q.· ·The exhibit.· Can you briefly describe it?

12· · · ·A.· ·This is a letter that accompanies -- in the packet

13· that we mail out, this letter accompanies the formal

14· complaint and the finger printing materials.

15· · · · · · And it, essentially, just goes over the

16· disciplinary action that has been initiated, and that

17· there's finger printing materials that need to be processed.

18· · · ·Q.· ·And did you send this letter out?

19· · · ·A.· ·I did not.

20· · · ·Q.· ·Who did?

21· · · ·A.· ·Meg Byrd, that's M-E-G B-Y-R-D, and she's the

22· other legal assistant that works here.

23· · · ·Q.· ·And can you describe your working relationship and

24· how you guys work together?

25· · · ·A.· ·Sure.· We both will work on -- all of the cases
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·1· assigned in legal, attorneys are assigned to those cases;

·2· however, we're the only legal assistants that are here.

·3· It's just kind of like on a day-to-day basis, we will both

·4· assist in cases, and just whatever needs to get done, gets

·5· done.

·6· · · ·Q.· ·So even though Meg sent this original letter,

·7· you're familiar with the file as well?

·8· · · ·A.· ·I am, yes.

·9· · · ·Q.· ·And was that document returned?

10· · · ·A.· ·It was.

11· · · ·Q.· ·Can you turn to Exhibit 5?

12· · · ·A.· ·(Witness complied).

13· · · ·Q.· ·Do you recognize this document?

14· · · ·A.· ·I do.

15· · · ·Q.· ·And what is it?

16· · · ·A.· ·It is an affidavit of attempted service that was

17· sent to me by Legal Process Service, which is the company

18· that I arranged for to serve -- personally serve Dr.~Bargen

19· at his last-known address with the Board.

20· · · ·Q.· ·Okay.· And were -- was the service that you used

21· able to serve him there?

22· · · ·A.· ·They were not.· When we arranged for personal

23· service, it's always three attempts at that address, and so

24· they did three attempts and they were unable to serve

25· Dr. Bargen.
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·1· · · ·Q.· ·Okay.· Can we turn to Exhibit 6?

·2· · · · · · HEARING OFFICER GHUSN:· I have a question, if I

·3· may.

·4· · · · · · ·EXAMINATION BY THE HEARING OFFICER

·5· BY HEARING OFFICER GHUSN:

·6· · · ·Q.· ·Ms. Fuentes, it says January 18th.· Am I missing

·7· where it says three attempts?· Because the next exhibit is

·8· publication (inaudible) --

·9· · · · · · THE REPORTER:· I'm sorry.· I can't hear you.

10· · · ·Q.· ·-- we're heading to the publication exhibits.· So

11· this one, I just see day of attempted service.

12· · · ·A.· ·I see in the affidavit, it does not list that

13· there's three attempts.

14· · · · · · When I was in communication with the company when

15· I arranged for the personal service, I asked for a quote and

16· I give them the address, and then they tell me how much it's

17· going to be for three attempts.

18· · · · · · And then in the interim of this affidavit, I was

19· sent emails of -- from the process server saying that they

20· tried and they were unsuccessful, and they were going to try

21· again in a couple days.· That's kind of how the

22· communications went.

23· · · ·Q.· ·Okay.· I guess it's the -- it's the 23rd that they

24· tried, January 23rd of 2023.· All right.

25· · · · · · So, do you have any idea whether they tried three
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·1· different days or three times on the say same day?

·2· · · ·A.· ·From my recollection from the emails, I believe it

·3· was over a period of around a week.

·4· · · ·Q.· ·Okay.

·5· BY MS. CONTINE:

·6· · · ·Q.· ·But then, did they have an outcome that they

·7· provided in the document?· Did they ultimately end up

·8· speaking with somebody at the location?

·9· · · ·A.· ·Yes.· And they notated that in the affidavit of

10· service that someone did answer, it was a male, and he had

11· stated that he was not Dr.~Bargen and that he did not know

12· Dr. Bargen and he had no relation to him.

13· · · · · · HEARING OFFICER GHUSN:· Thank you.

14· · · · · · THE WITNESS:· Um-hum.

15· BY MS. CONTINE:

16· · · ·Q.· ·Okay.· Can we turn to Exhibit 6?

17· · · ·A.· ·(Witness complied).

18· · · ·Q.· ·Do you recognize these documents?

19· · · ·A.· ·I do.

20· · · ·Q.· ·And what are they?

21· · · ·A.· ·These are copies of proof of the publication.  I

22· arranged for publication in the Reno Gazette Journal for a

23· legal notice since it's a newspaper in Washoe County and the

24· address is still in Washoe County.

25· · · · · · I arranged for there to be a publication for four
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·1· consecutive weeks, and this was sent to me by the person I

·2· was in contact with from Reno Gazette Journal proving that

·3· this was published in their newspaper.

·4· · · ·Q.· ·And for the record, can you just state the dates

·5· of the original publications, the weeks, the beginning of

·6· the week dates?

·7· · · ·A.· ·Yes.· Sure.· So the first one is February 7th,

·8· 2023.· The next legal notice was published February 14th,

·9· 2023.· The third legal notice was published February 21st,

10· 2023.· And then the fourth was published February 28th,

11· 2023.

12· · · ·Q.· ·Okay.· I don't have anything further.

13· · · · · · HEARING OFFICER GHUSN:· Thank you.· One moment.

14· · · · · · ·EXAMINATION BY THE HEARING OFFICER

15· BY HEARING OFFICER GHUSN:

16· · · ·Q.· ·So between 2020 and the attempted service or

17· contact in January of 2023, did anything happen or were

18· there any contacts or attempts to contact?

19· · · ·A.· ·To my knowledge since I've worked here, no.  I

20· have not received any kind of contact from Dr. Bargen or a

21· representative of Dr.~Bargen or any kind of indication of

22· where he would be.

23· · · ·Q.· ·And it was this same address in 2020 and 2023, it

24· looks like?

25· · · ·A.· ·That's correct, yes.

http://www.litigationservices.com


Page 27
·1· · · ·Q.· ·Okay.· Thank you.

·2· · · · · · MS. CONTINE:· All right.· We're good.

·3· · · · · · HEARING OFFICER GHUSN:· All right.· Thank you very

·4· much.· Off the record.

·5· · · · · · Back on the record in 20-5781-1, in the matter of

·6· Bargen, M.D.

·7· · · · · · Ms. Contine, your request?

·8· · · · · · MS. CONTINE:· I would like to make an offer of

·9· proof, pursuant to NRS 622A.350, sub 1, that we have given

10· sufficient legal notice, and we did that by complying with

11· NRS 630.344, which requires us to, first, serve respondent

12· at their address -- their address on file with the Board,

13· then to attempt to personally serve them, and then to

14· publish notice of the action for four consecutive weeks in a

15· newspaper in the jurisdiction, and we met that by publishing

16· in the Reno Gazette Journal.

17· · · · · · I would ask you to accept the allegations in the

18· complaint as true.

19· · · · · · And that's it.

20· · · · · · HEARING OFFICER GHUSN:· Okay.· Thank you very

21· much.

22· · · · · · (End of proceedings at 2:08 P.M.)

23

24

25
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·1· STATE OF NEVADA· · ·)
· · · · · · · · · · · · )· ss.
·2· COUNTY OF WASHOE· · )

·3

·4· · · · · · I, BRANDI ANN VIANNEY SMITH, do hereby certify:

·5· · · · · · That I was present on May 15, 2023, at the Nevada

·6· State Board of Medical Examiners, 9600 Gateway Drive, Reno,

·7· Nevada, and took stenotype notes of the proceedings entitled

·8· herein, and thereafter transcribed the same into typewriting

·9· as herein appears.

10· · · · · · That the foregoing transcript is a full, true, and

11· correct transcription of my stenotype notes of said

12· proceedings consisting of 28 pages.

13· · · · · · DATED:· At Reno, Nevada, this 21st day of May,

14· 2023.

15

16

17
· · · · · · · · · · · · · · ·___________________________
18· · · · · · · · · · · · · ·BRANDI ANN VIANNEY SMITH
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·1· · · HEALTH INFORMATION PRIVACY & SECURITY: CAUTIONARY NOTICE

·2· Litigation Services is committed to compliance with applicable federal

·3· and state laws and regulations (“Privacy Laws”) governing the

·4· protection andsecurity of patient health information.Notice is

·5· herebygiven to all parties that transcripts of depositions and legal

·6· proceedings, and transcript exhibits, may contain patient health

·7· information that is protected from unauthorized access, use and

·8· disclosure by Privacy Laws. Litigation Services requires that access,

·9· maintenance, use, and disclosure (including but not limited to

10· electronic database maintenance and access, storage, distribution/

11· dissemination and communication) of transcripts/exhibits containing

12· patient information be performed in compliance with Privacy Laws.

13· No transcript or exhibit containing protected patient health

14· information may be further disclosed except as permitted by Privacy

15· Laws. Litigation Services expects that all parties, parties’

16· attorneys, and their HIPAA Business Associates and Subcontractors will

17· make every reasonable effort to protect and secure patient health

18· information, and to comply with applicable Privacy Law mandates,

19· including but not limited to restrictions on access, storage, use, and

20· disclosure (sharing) of transcripts and transcript exhibits, and

21· applying “minimum necessary” standards where appropriate. It is

22 recommended that your office review its policies regarding sharing of

23 transcripts and exhibits - including access, storage, use, and

24· disclosure - for compliance with Privacy Laws.

25· · · · © All Rights Reserved. Litigation Services (rev. 6/1/2019)
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