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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA
* % % ok %
In the Matter of Charges and Case No. 21-38084-1
Complaint Against: F I L ED
HAI THANH NGUYEN, M.D.,, NOV 03 2091
Respondent. NEh\,,/AD ~IATE BOARD OF
= 5
COMPLAINT

The Investigative Committee! (IC) of the Nevada State Board of Medical Examiners
(Board), by and through Robert G. Kilroy, Esq., Senior Deputy General Counsel and attorney for the
IC, having a reasonable basis to believe that Hai Thanh Nguyen, M.D., (Respondent) violated the
provisions of Nevada Revised Statutes (NRS) Chapter 630 and Nevada Administrative Code (NAC)
Chapter 630 (collectively, the Medical Practice Act), hereby issues its Complaint, stating the IC’s
charges and allegations as follows:

L. Respondent was at all times relative to this Complaint a medical doctor holding an
active license to practice medicine in the State of Nevada (License No. 13702). Respondent
originally licensed by the Board on September 15, 2010.

2. On November 11, 2016, Patient A% along with her parents went to HealthCare
Partners Urgent Care, because she was suffering from coughing, wheezing, phlegm, and vomiting.
Respondent evaluated the 2-year-old girl with “croup.” Respondent started Patient A on
prednisolone orally and also recommended a “steroid shot.” Respondent successfully injected
Kenalog into Patient A’s lateral buttocks after two (2) unsuccessful attempts by Respondent’s

medical assistant. Patient A’s medical record indicates “Kenalog 40mg/ml...Inject 0.5ml

! The Investigative Committee of the Nevada State Board of Medical Examiners, at the time this formal
Complaint was authorized for filing, was composed of Board members Rachakonda D. Prabhu, M.D., Ms. Sandy
Peltyn, and Victor M. Muro, M.D.

2 Patient A’s true identity is not disclosed herein to protect her privacy, but is disclosed in the Patient
Designation served upon Respondent along with a copy of this Complaint. on this entry.
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intramuscularly once...pt is given Kenalog 20mg IM.” When asked by the IC, Respondent
provided his written reply that he administered 0.5ml of Kenalog 20mg/ml IM. Respondent did
not obtain an informed consent from Patient A’s parents for the invasive procedure of a steroid
shot (injection of the Kenalog). The medical record is not clear as to whether Patient A received
an injection of 20mg or 10mg of Kenalog intramuscularly. There was no “shot record” section of
Patient A’s medical record as there was no documentation of the Kenalog vial’s identification, lot
number, nor date of expiration. Moreover, there was no indication of the specific injection shot
location nor who delivered the shot (Respondent) to Patient A.

3. Approximately, two (2) weeks later, Patient A’s parents noticed that Patient A’s
injection spot upon her buttocks had become a “divet” and eventually a “crater” that was sensitive
to the touch. Skin atrophy is a known complication of a steroid intramuscular injection. Standard
of care for toddlers (Patient A) who cannot “keep anything down” due to constant vomiting is an
intramuscular or intravenous administration of steroids. Here, Patient A indicated only vomited
once a day in the mornings, and not constantly though out the day, and should have been given an
oral steroid. Respondent should have offered to Patient A’s parent an oral option first, prior to the
injection shot and discussed the risks and benefits of the steroid medication with them. For
toddlers, such as Patient A, the proximal lateral thigh is the appropriate location for
intramuscularly injections, not into a toddler’s buttocks.

COUNT 1
NRS 630.301(4) (Malpractice)

4, All of the allegations contained in the above paragraphs are hereby incorporated by
reference as though fully set forth herein.

5. NRS 630.301(4) provides that malpractice of a physician is grounds for initiating
disciplinary action against a licensee.

6. NAC 630.040 defines malpractice as the failure of a physician, in treating a patient,
to use the reasonable care, skill, or knowledge ordinarily used under similar circumstances.

7. As demonstrated by, but not limited to, the above-outlined facts, Respondent failed

to use the reasonable care, skill or knowledge ordinarily used under similar circumstances when
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he provided medical services to Patient A, because he failed to obtain and document an informed
consent for the injection of Kenalog, and when he failed to properly inject the Kenalog into the

proximal lateral thigh instead of Patient A’s buttocks.

8. By reason of the foregoing, Respondent is subject to discipline by the Board as
provided in NRS 630.352.
COUNT 11

NRS 630.3062(1)(a) (Failure to Maintain Proper Medical Records)

9. All of the allegations contained in the above paragraphs are hereby incorporated by
reference as though fully set forth herein.

10.  NRS 630.3062(1)(a) provides that the failure to maintain timely, legible, accurate
and complete medical records relating to the diagnosis, treatment and care of a patient is grounds
for initiating disciplinary action against a licensee.

11.  Respondent failed to maintain complete medical records relating to the diagnosis,
treatment and care of Patient A, by failing to document his actions when he treated Patient A,
whose medical records were not timely, legible, accurate, and complete. Respondent failed to
document an informed consent for Patient A’s Kenalog injection from her parents and discuss the
risks and benefits of the medication before giving it to the child. Additionally, Patient A’s medical
records of having the shot, including the information from the vial, do not exist making Patient
A’s medical records inaccurate and incomplete.

12. By reason of the foregoing, Respondent is subject to discipline by the Board as
provided in NRS 630.352.

WHEREFORE, the Investigative Committee prays:

1. That the Board give Respondent notice of the charges herein against him and give
him notice that he may file an answer to the Complaint herein as set forth in NRS 630.339(2)
within twenty (20) days of service of the Complaint;

2. That the Board set a time and place for a formal hearing after holding an Early
Case Conference pursuant to NRS 630.339(3);

/11
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3.

That the Board determine what sanctions to impose if it determines there has been

a violation or violations of the Medical Practice Act committed by Respondent;

4.

That the Board award fees and costs for the investigation and prosecution of this

matter as outlined in NRS 622.400;

5.

That the Board make, issue and serve on Respondent its findings of fact,

conclusions of law and order, in writing, that includes the sanctions imposed; and

6.

premises.

That the Board take such other and further action as may be just and proper in these

DATED this Q day of November, 2021.

INVESTIGATIVE COMMITTEE OF THE
NEVADA STATE BOARD OF MEDICAL EXAMINERS

e Mall_—

ROBERT G. KILROY, J.D.

Senior Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: rkilroy@medboard.nv.gov
Attorney for the Investigative Committee
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VERIFICATION

STATE OF NEVADA )
: 88,
COUNTY OF CLARK )

Victor M. Muro, M.D., having been duly sworn, hereby deposes and states under penalty
of perjury that he is the Chairman of the Investigative Committee of the Nevada State Board of
Medical Examiners that authorized the Complaint against the Respondent herein; that he has read
the foregoing Complaint; and that based upon information discovered in the course of the
investigation into a complaint against Respondent, he believes that the allegations and charges in
the foregoing Complaint against Respondent are true, accurate and correct.

DATED this ,L day of November, 2021.

INVESTIGATIVE COMMITTEE OF THE
NEVADA STATE BOARD OF MEDICAL EXAMINERS

By: (/mmmmb

VICTOR M. MURO, M.D.
Chairman of the Investigative Committee
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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA
* ok Kok K
In the Matter of Charges and Case No. 21-38084-1

Complaint Against FI LE D

HAI THANH NGUYEN, M.D., TR 20
R A}

By:

SYNOPSIS OF RECORD!

1. Introduction

This matter was heard on May 26, 2022. Prescnt in the Reno office of the Nevada State
Board of Medical Examiners (the “Board™) were Sarah Bradley, J.D. on behalf of the
Investigative Committee (the “IC”) and the undersigned hearing officer. Appearing and present
on behalf of Respondent in the Las Vegas office of the Nevada Board of Medical Examiners were
T. Charlotte Buys, Esq. on behalf of Respondent, and Respondent Hai Thanh Nguyen, M.D.
Respondent, witness Sheila Marie Del Grosso, and Eduardo Angora, M.D. were present and
appeared from the Las Vegas office. The remaining witnesses were present and appeared in the
Reno office. All witnesses were sworn. The rule of exclusion was not invoked by either party.

2. Allegations

The Complaint alleges: Count I, NRS 630.301(4), Malpractice; and Count II, NRS
630.3062(1)(a), Failure to Maintain Proper Medical Records. See Exhibit 3 of Exhibit B. The
Malpractice charge is premised upon the allegations that Respondent failed to obtain and
document informed consent from the minor patient’s parent regarding the administration of a

Kenalog injection, and that Respondent administered the injection in the patient’s buttock as

! Incorporated herein by reference is the full Transcript of the Hearing Proceedings, May 26, 2022, which is provided
herewith as Exhibit A and referred to herein under the designation “TR,” as well as the exhibits admitted at the
hearing, which are indexed and provided herewith as Exhibit B for the IC Exhibits and Exhibit C for Respondent’s
Exhibits.
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opposed to the patient’s proximal lateral thigh, which is alleged to have ultimately caused a divot
on the patient’s left buttock. Id. The Failure to Maintain Proper Medical Records charge is
premised upon the allegations that Respondent failed to document informed consent by the minor
patient’s parent by not documenting the discussion of risks and benefits of the Kenalog injection,
and that the injection records were non-existent or incomplete. Id.

3. Witnesses and Testimony

In relation to the IC’s case, the undersigned hearing officer heard from Ernesto Diaz, Chief
of Investigations of the Nevada State Board of Medical Examiners (TR 24-46); Sheilamarie Del
Grosso (“Ms. Del Grosso™), the minor patient’s mother (TR 48-79); and Expert Witness Scott
Hall, M.D. (TR 80-174). In relation to Respondent’é case, the undersigned hearing officer heard
from Melissa Vogt, R.N., a Clinical Educator at Intermountain Healthcare (TR 177-184); Ellen
Aliberti, R.N., a Clinical Educator at Intermountain Healthcare (TR 184-196); Respondent Hai

Thanh Nguyen, M.D. (TR 197-234); and expert witness Eduardo Angora, M.D. (TR 234-285).

The first witness called by the IC was Ernesto Diaz, Chief of Investigations of the Nevada
State Board of Medical Examiners, who the IC called to authenticate exhibits. TR 27-31. Cross-
examination of Investigator Diaz was utilized primarily to demonstrate his limited knowledge of
the medical matters at issue in the case, save and except for the common utilization of third parties
for record management (TR 39-41), and to inquire about a delay of several years from when the
initiating complaint was received to when the formal complaint was issued, which was objected to
and argued to be irrelevant by the IC. The objection to relevance was overruled to allow
Respondent to establish a relevant basis for the line of questioning but it culminated with pointing
out the delay with nothing more. TR 35-38.

The second witness called by the IC was Ms. Del Grosso, who is the minor patient’s
mother, and who testified that she initiated a corﬁplaint to the Board based upon the divot on her
child’s left buttock that had been attributed by the minor patient’s pediétrician to the Kenalog
injection administered by Respondent approximately four months prior (although the date that the
divot actually occurred was never established). TR 49, 53. The divot was demonstrated in

authenticated and admitted photographs. TR 52-54; IC Exhibit 6.

2
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Ms. Del Grosso summarized the visit very tersely, acknowledging that she did not
remember any discussion about the Prednisone or oral treatment; that she consented to the
Kenalog injection; and that she was informed of at least some risk that she identified as being
soreness at the injection site. TR 55-56, 61, 63, 66-67, 75-76. Ms. Del Grosso further testified
that the divot filled in and there are no lasting affects other than a dark spot. TR 57.

On cross-examination, Ms. Del Grosso acknowledged that her child’s symptoms, which
were indicative of croup, had been worsening and that her child (also referred to as “Patient A,”
the minor patient, or the patient) had been hospitalized once prior for croup and was not required
to be hospitalized after the Kenalog injection. TR 58-60, 75.

Overall, Ms. Del Grosso’s recollection was poor. Ms. Del Grosso recalled asking that the
injection be administered by a doctor as opposed to another health professional (TR 56, 78); was
reminded and agreed that she had indicated that a prior oral prescription was insufficient to aid the
minor patient (TR 62); and indicated the assistant in the room was a female, which none of the
records support (TR 68). Ms. Del Grosso also spontaneously and emphatically indicated that
Respondent, who was present in the same hearing room Ms. Del Grosso was testifying from, was
not the doctor who treated the minor patient on the visit in question despite the records reflecting
otherwise and Respondent later testifying that he was the treating physician. TR 63-66, 73, 77-78.

The IC’s final witness was Scott Hall, M.D. who specializes in Family Medicine with an
emphasis on acute musculoskeletal injuries and is further certified in Sports Medicine. TR 82; see

also IC Exhibits 18-19. Dr. Hall acknowledged that the medical records reflect that the patient

| had been vomiting and indicated that he would have only given “oral corticosteroids” and not

done an injection because it is the “preferred method” and an injection was “redundant.” TR 85-
86; 92-94. Dr. Hall repeated the word “preferred” when addressing the administration of oral
medication as the sole treatment, contrasting that with the addition of the Kenalog injection, and
referred to how he would have treated with only oral administration versus treatment with the oral
administration coupled with the injection as a “subtle difference,” although I believe he meant to
distinguish as a subtle difference only the oral administration and the injection administration,

individually. TR 86-87.
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Dr. Hall’s only other stated concern with Respondent’s treatment of Patient A was the
assertion that Respondent should have included a description of “what you did to inform the
individual and acknowledge their consent.” TR 88-89, p. 89, lines 8-11. Dr. Hall also interpreted
a reference in the medical records regarding the patient’s consent, specifically IC Exhibit 5,
“[platient agrees with treatment plan and verbalizes understanding,” as reflecting that the minor
patient, who was only 23 months old, consented versus the patient’s parent giving the consent.
TR 91; 153. In further questioning, Dr. Hall indicated that it was his practice to have a separate
sheet of paper signed by a parent or guardian of a minor patient to verify that they would like to
proceed with an intramuscular or joint injection but further indicated that written consent was not
required and “verbal may suffice.” TR 91-92.

As to the divot alleged to have been caused by the Kenalog injection, Dr. Hall described it
as atrophy of the subcutaneous tissue, which is a known complication. TR 95. Dr. Hall
acknowledged records that he interpreted as indicating that the injection was administered
intramuscularly in the right gluteal region by “Hampton, Chanel,” who is Respondent’s usual
medical assistant but who was not working that day and noted that IC Exhibit 6 and Ms. Del
Grosso’s testimony indicated that the divot was present on Patient A’s left buttock. TR 97-98;
147-49; 164-65; 221. Dr. Hall could not reconcile the picture of the divot (IC Exhibit 6) with the
records demonstrating that the injection was administered {n the right buttock versus the left
buttock (Respondent Exhibit 12) except to say that the divot was consistent with “the kind of
complication that would happen from a Kenalog injection.” TR 167-68. Under continued
questioning by the IC thereafter, Dr. Hall testified that the “most likely explanation” is that the
Kenalog injection records identified the wrong injection site. TR 169.

Notably, some of the medical records alleged not to have been properly made were
actually undertaken but had not been timely provided to and obtained by the IC because they were
held by a third party records administrator. TR 120-21; 126; 130-31. As such, Dr. Hall had not
reviewed them until the morning of the hearing, upon review of which Dr. Hall conceded that
there were sufficient records demonstrating how the injection was administered, leaving only his

concerns with giving oral combined with intramuscular treatment, and not documenting informed

4
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consent to include a written reflection of “more discussion about the risks and benefits and
alternatives.” Id.; TR 122-23; 155; 166.

In defense, Respondent called both Melissa Vogt and Ellen Aliberti who are registered
nurses employed by Intermountain Healthcare to authenticate records, which was unnecessary
given the records had already been stipulated to and admitted, and training as provided to
Respondent’s medical assistants, which also was not at issue. As such, Respondent was allowed
to proffer testimony, which the IC accepted, that Respondent’s medical assistants were properly
trained in providing patient injections and were also trained to properly document patient records.
TR 192-93.

Respondent then testified on his own behalf. Respondent testified that Patient A had
respiratory symptoms of cough, congestion, and nausea and had been vomiting for four days, for
which Respondent had initially considered prescribing Prednisone to be administered orally. TR
197-98; 206. However, Patient A’s mother was concerned about one of the Prednisone side
effects, that being vomiting, compounding the vomiting Patient A was already experiencing. Id.
Patient A’s mother asked if there were any other treatment options, in response to which
Respondent discussed an injectable form of medication, i.e., the Kenalog injection, and presented
its side effects as being scarring, swelling, redness, and pain and bleeding at the injection site. TR
198; 208. According to Respondent, after his explanation of the side effects and benefits and
alternatives of the injection, Patient A’s mother was agreeable to the injection. Id. To this end,
the patient records indicate that “[p]atient agrees with treatment plan and verbalizes
understanding.” IC Exhibit 5; Respondent’s Exhibit 5, HCP 000/2.\

Respondent testified that he personally gave the injection after a failed attempt by medical
assistant Barry Misiuk to administer the injection-in Patient A’s right buttock and that he
remembers the injection he administered also being in the right buttock as a result of him being
right handed and the position of the table in the room, specifically testifying that “[bJecause the
table in that room is positioned so that when the patient is lying on her stomach, her right buttock
would be to the left side of the bed. And I’m right handed, so it would make it easier for me to

place my haﬁd on the right buttock and push down to help stabilize the patient and give [] the

5
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injection with my right hand into the right buttock or gluteal area.” TR 203-04; TR 228-30.
Respondent testified that he diagnosed Patient A with a cough and possible croup based upon
Patient A’s history and the exam. TR 205. Respondent further reiterated that while he initially
was intending to prescribe an oral treatment of Prednisone, it was after he came back to address
the potential side effects with Patient A’s mother that Patient A’s mother asked about any
alternative treatments and the injection was discussed, upon which Patient A’s mother had
indicated that Patient A had croup previously and required an injection to recover. TR 206.
Respondent also testified that because of concerns about Patient A’s vomiting and vomiting being
a side effect of Prednisone, that an injection would help Patient A’s recovery. TR 206. Per
Respondent, it was reasonable to give the first dose of medicine via an injection so that he could
ensure that Patient A would receive the mediciné, not vomit up an oral dose, and recover quicker.
TR 207-08; 216. Respondent explained this practice as a “loading dose.” TR 218.

With regard to the specifics of the administration of the inj eétion, Respondent stated that
medical assistant Barry Misiuk first attempted to give the injection in Patient A’s lateral thigh but
was but unsuccessful because Patient A, who, again, was 23 months old, was moving quite a bit
and so he inquired of Respondent as to an alternative injection site and Respondent suggested
Patient A’s gluteal area. TR 208-09. Per Respondent, he attempted to aid Barry Misiuk to give
the injection in Patient A’s right buttock but Patient A squirmed and the injection was not
successfully administered. TR 209. Respondent testified that Patient A’s mother then asked
Respondent to himself give the injection, which he did. TR 210; 213.

Respondent’s final witness was Eduardo Angora, M.D., whose CV can be found at
Respondent’s Exhibit 8. Dr. Angora testified that a divot is a rare and minor (as in not serious)
complication of a steroid injection that usually resolves itself within a year (TR 238-39); that
steroid injections are safe (TR 240); that Respondent met the standard of care (TR 241); that an
oral steroid may be spit up by a young child or vomited back up if the child is nauseous (TR 241-
42); that the injection was a deﬁnitive treatment, the administration and the success of which is
not subject to guess work at a subsequent appointment (TR 242-44); and that there was no risk of

overdosing given the amounts of steroids prescribed by Respondent (TR 258). Dr. Angora further

6
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testified that it is common to obtain verbal only consent for a steroid injection and that every
single complication from a steroid injection is not documented and that only the major
complications or the ones that are more striking would be discussed as opposed to rare or
uncommon complications. TR 249. Dr. Angora further testified that he would have expected
there to be an imﬁact on Patient A’s ga.it,vi.e. her walking as in with a limp, if the divot had been
caused by muscular atrophy form the injection, which there was no mention or evidence of, and
that the divot pictured in IC Exhibit 6 could have been caused by spontaneous lipodystrophy or
post-traumatic lipodystrophy and not just an injection. TR 253-54; 266. Dr. Angora also found
the medical records to be sufficiently documented. TR 259.

4. Turther Dispositive Testimony.

Dr. Hall testified that croup is deadly and Patient A was not hospitalized after being
treated by Respondent. TR 139-40.

Dr. Hall testified that injections could lead to musculér atrophy regardless of how they are
administered. TR 140-41.

Dr. Hall relied upon several articles in rendering his testimony, the publication of some of
which post-dated the treatment of Patient A by Respondent,' the majority of which were not
discussed in any real depth, and the most relevant of which, as Dr. Hall acknowledged on cross-
examination, established that prior to 2018 the recommended i;‘lj ection site for a Kenalog injection
was into the gluteal muscle. TR 141-46; Respondent’s Exhibit 11, p. 17, which is a complete
copy of IC Exhibit 10. The same publication additionally acknowledged the approved
administration of Kenalog injections for pediatric patients. Respondent’s Exhibit 11, p. 13.

Assuming the divot was located on the buttock on which the Kenalog injection was
administered, Dr. Hall acknowledged that the divot could have been caused by ’trauma including a
fall. TR 147-52, 150-51. _

Dr. Hall conceded it would be reasonable to consider an injection when “oral steroids
alone had previously not helped worsening symptoms.” TR 157.

Dr. Hall testified that muscular atrophy from a Kenalog injection is a rare complication

and that, while it is the responsibility of a physician to discuss common and serious side effects, it

1
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is not the standard of care to document every single complication. TR 169-70. This same standard
was also testified to by Dr. Angora. TR 249. ~

The medical records provide that “Patient agrees with treatment plan and verbalizes
understanding,” Respondent’s Exhibit 5; TR 211; 215. This would have obviously been a
reference to Patient A’s parent given that Patient A was 23 months old and clarifying it was the
parent and not the two year old patient would be unnecessary. TR 211-12; 250; IC Exhibit 5;
Respondent’s Exhibit 5.

Respondent’s Exhibit 12 reflects that injection was ordered by Respondent to be given by
Chanel Hampton, which was the result of an auto-population in the record keeping program given
that Chanel Hampton was Respondent’s assigned medical assistant (TR 230), but Chanel
Hampton had called in sick that day and Barry Misiuk was filling in. TR 221-22; Respondent’s
Exhibit 6. Respondent testified that the notation did not mean that Chanel Hampton herself gave
the injection but that she was ordered to and that a separate notation that gives Respondent’s name
and indicates “complete” is the relevant record that references Respondent gave the injection. TR
223. Respondent’s reference in the records indicating he gave the injection is found at
Respondent’s Exhibit 5, HCP 0017, which is a Medication List and provides for the Kenalog
injection and under Provider Status reads “HAI NGUYEN Complete.” Similar references are -
found in the same Exhibit at CHP 0002 under Plan and at Respondent’s Exhibit 12, on the second
page in the progress notes to the left. Respondent also relied upon Respondent’s Exhibit 6. While
the “Admin By” referenced to Chanel Hampton in Respondent’s Exhibit 12 seemed to cause some
confusion and Dr. Angora somewhat acknowledged the same, Dr. Angora further noted that
Respondent addressed the confusion in his testimony and provided documentation demonstrating
that he gave the Kenalog injection. TR 277-78.

5. Veracity of Witnesses.

Undersigned found Respondent to be credible in his testimony and the account of the
treatment of Patient A. While the time that had passed certainly caused difficulty as demonstrated
by Ms. Del Grosso’s testimony, Respondent, whether he had an independent recollection, which

Respondent testified was the case (TR 202-03), or his memory was refreshed by the medical

8
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records, his account was clear and his testimony came across as genuine as did his sinceré
expressions of concern and passion for his practice as came through when he testiﬁed.

As Ms. Del Grosso testified, this matter was commenced based upon the divot on Patient
A’s buttocks and the concern raised by a third party physician that what was presumed to be the
Kenalog injection was not administered to children “anymore.” TR 49. There was absolutely no
testimony given that substantiated the statement to Ms. De. Grosso by the third party physician
that Kenalog injections were no longer administered to children and, in fact, guidance relevant to
the time-frame at issue established otherwise. Respondent’s Exhibit 11, p. 17.2

Given the recollections as between Ms. Del Grosso as contrasted with that of Respondent,
undersigned also cannot conclude that the medical records have the location of the injection
recorded wrong, nor was that allegation stated in the Complaint, rendering there being no notice
of the same and, therefore, no basis upon which to hold Respondent responsible for such even if it
had been determined to be credible. Testimony as to the explanation of the conflicting location of
the injection was based upon speculation that the medical records coul/d have been wrong and
both éxpert physicians addressed that there were other potential causes of the divot.

Fven assuming that the divot was caused by the injection, given the seriousness of the
symptoms displayed by Patient A, Patient A’s vomiting, and Patient A’s mother’s indication that
an injection was previously necessary to aid Patient A, I find it wholly credible that the injection
was reasonably administered regardless of whether a divot may have resulted, particularly as it is
a rare, not serious, and self-correcting complication. Further, neither of the expert witness
physicians noted that the potential of the injection causing a divot should have been discussed as a
common and serious potential side effect. Even further, the injection seems to have contributed to
the improvement of Patient A’s symptoms as evidenced by the fact that Patient A was not

thereafter hospitalized.

21C-Exhibit 11 is a subsequent version of Respondent’s Exhibit 11, which had been revised as of June 2018.
Respondent’s Exhibit 11 is also the whale version of IC’s Exhibit 10, which was revised June 2011 and represented
as applicable in the relevant time frame of November 4, 2016.

9
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With regard to the credibility of the expert witness physicians, I found both to naturally
advocate for the side for which they were retained. Having said that, I noted that while Dr. Hall
testified in favor of an alleged breach of the standards necessary to find Respondent responsible
for both counts against him, Dr. Hall did so when asked for conclusory statements to that effect.
When asked as to the specifics underlying such claims, Dr. Hall chose his words cautiously and
did not support the allegations with the substance of his testimony.

As to Court I Malpractice, Dr. Hall merely called an oral administration of medications
“preferred” and seemed to fail to take into account or minimized the effect of the patient’s
vomiting, which was quantified in the Complaint to imply that vomiting must be “constant”
throughout the day to support an injection, as to which there was no supporting testimony. Dr.
Hall also failed to account for how a “redundant” administration of the Kenalog injection could be
deemed malpractice, particularly where, as here, every indication is that is aided with Patient A’s
recovery as it had in the past as indicated by Patient A’s mother Ms. Del Grosso who consented to
the injection as evidenced by her testimony, the records, and her participation in the treatment.

Dr. Hall further conceded that administration of the Kenalog injection to a pediatric patient was
acceptable as was injection to the gluteal area, which was the most common location for
administration. TR 144-146. Dr. Hall also ncver took issue with the dosage as would have
resulted from the Kenalog injection followed thereafter by oral medication.

There was emphasis in questioning as to consent versus informed consent; however, the
situation as addressed through Ms. Del Grosso’s testimony and as further clarified by Respondent.
credibly demonstrated that consent for the injection was obtained. In fact, the treatment was
instigated by Ms. Del Grosso’s own inquiry and statement with regard to a prior injection, and
there was no evidence that the injection was required to be given in the lateral thigh as opposed to
the buttocks. Further, the relevant Bristol-Myers Squibb Company Information for Intramuscular
or Intra-Articular Kenalog Injection guideline provided for a gluteal injection. See Respondent’s
Exhibit 11, p. 17 (which is the full version of IC Exhibit 10). Notably, the remainder of the

Malpractice claim allegations were conceded as being unsubstantiated based upon the late
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production of the relevant treatment records, which also impacted the Failure to Maintain Proper
Medical Records claim as set forth below. TR 122-23.

Given the late production of the medical records and Dr. Hall’s review of the same, Dr.
Hall testified that his only remaining concern was Respondent not documenting informed consent
to include a written reflection of “more discussion about the risks and benefits and alternatives.”
TR 122-23. This position; however, is contrary to his testimony that verbal consent is sufficient
(TR 92), which was also testified to by Dr. Angora. TR 249. Undersigned also does not find it
credible that any reasonable person reviewing the medical records would deem consent to have
been given by a 23 month old child as opposed to a parent or guardian who was recorded to be
present.

Respondent testified that he informed Patient A’s mother of potential side effects for both
the Prednisone and the Kenalog injection, the very discussion of which prompted the Kenalog
injection being administered; and, while Ms. Del Grosso’s recollection was not good, she did
recall some such discussion as to which Respondent notated that “[p]atient agrees with treafment
plan and verbalizes understanding,” which documents a treatment plan discussion and consent
thereto. IC Exhibit 5. This belies the Complaint allegation that “Respondent failed to document
an informed consent . . . and discuss the risks and benefits of the medication before giving it to the
child.” IC Exhibit 3. As to the remainder of the allegations in support of Count II Failure to
Maintain Proper Medical Records, they have been conceded as disproven by the medical records
recently produced. '

6. Conclusion |

Undersigned is tasked with providing a synopsis of the testimony and making a
recommendation on the veracity of witnesses if there is conflicting evidence or the credibility of a
witness is a determining factor. I have done so. With that, [ submit that it is within the purview
of the Board to determine if the charges have been established by a preponderance of the
evidence. To the extent my authority allows me to weigh in on that via a determination of
I
I
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credibility, I submit such a burden has not been met in this matter as to either count alleged in the

Complaint against Respondent for the reasons set forth herein.

RESPECTFULLY SUBMITTED this 21st day of July 2022.

e

Patricia Halstead, Esq., Hearing Officer for the
Nevada State Board of Medical Examiners

615 S. Arlington Ave.

Reno, NV 89509

(775) 322-2244
phalstead@halsteadlawoffices.com
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- 000-

2

3

4 HEARI NG OFFI CER HALSTEAD: This is Case

5 Number 21-38084-1, in the matter of the charges and

6 conplaint against -- and correct me if | pronounce this

7 wong -- Hai Thanh Nguyen, M D.

8 |s that correct, M. Nguyen?

9 DR NGUYEN. That is correct. Yes,

10 Dr. Nguyen. Yes.

11 HEARI NG OFFI CER HALSTEAD: Dr. Nguyen. Thank

12 you. We're here on the conplaint filed on Novenber 3rd,

13 2021. There's two counts alleged. The first is

14 mal practice, and the second is failure to nmaintain proper

15 nedical record.

16 Can the parties please state their

17  appearances for the record.

18 MS. BRADLEY: Sarah Bradl ey, Deputy Executive

19 Director, on behalf of the Investigative Commttee of the

20 Nevada State Board of Medical Exam ners.

21 HEARI NG OFFI CER HALSTEAD: Thank you.

22 M5. BUYS.: And Charlotte Buys, on behal f of

23 respondent, Dr. Hai Nguyen.

24 HEARI NG OFFI CER HALSTEAD: And Dr. Nguyen is

Litigation Services | 800-330-1112
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1 the person, | think, on your right. He would be ny lert.

2 DR NGUYGEN. That is correct.

3 HEARI NG OFFI CER HALSTEAD: Al right. And

4  understand that there are wtnesses in both |ocations at

5 thistime. | wuld like to have everyone raise their

6 right hand and be sworn in, all of the witnesses who are

7 appearing, and | can't see all of the w tnesses.

8 Ms. Buys, can you confirmthat they're going

9 to take the oath or have them stand behind you?

10 MS. BUYS: There we go. Certainly.

11 HEARI NG OFFI CER HALSTEAD: Thank you. And

12 the witness you have present again, can you state his

13 name for the record?

14 MS. BUYS.: Certainly. It is Dr. Eduardo

15 Anor ga.

16 HEARI NG OFFI CER HALSTEAD: Thank you. And

17  your witness?

18 MS. BRADLEY: Ernesto Diaz. | do have other

19 witnesses that aren't present yet. M. Del Gosso,

20 believe is going to be attending in Las Vegas, and then |

21 also have Dr. Hall, who is not here yet.

22 HEARI NG OFFI CER HALSTEAD: (Ckay. So for the

23 W tnesses who are here whose arns are probably getting

24  tired because they're still up, do you swear to tell the
Litigation Services | 800-330-1112
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1 truth, the whole truth and nothing but the truth?
2 MR DIAZ: | do.
3 HEARI NG OFFI CER HALSTEAD:. Sorry.
4 Dr. Anorga, was it? | didn't quite hear you
5 DR ANOCRGA: | do.
6 HEARI NG OFFI CER HALSTEAD: Thank you. Al
7 right. Ws anyone going to invoke the rule of exclusion?
8 MS. BRADLEY: No, | don't invoke that at this
9 tine.
10 MS. BUYS: No, not at this tine. Thank you.
11 HEARI NG OFFI CER HALSTEAD: Thank you.
12 Ms. Bradley, with that, did you want to
13 proceed wth opening statenent?
14 MR- BRADLEY: | did. | do think we have a
15 couple of prelimnary matters though that we may want to
16  discuss before we get started. The first is thereis a
17  typographical error in the conplaint on the first page of
18 that which is at nunber two, Paragraph Number 2. It says
19 on Novenber 11th, 2016, and it really should be Novenber
20 4, so if we could just cross out the 11 and make that a
21 4. And | believe Ms. Buys is in agreenent to that
22  anmendnent.
23 HEARI NG OFFI CER HALSTEAD: Ms. Buys?
24 MS. BUYS: That is correct.
Litigation Services | 800-330-1112
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Page 8
HEARI NG OFFI CER HALSTEAD: Thank you.

MS. BRADLEY: The other stipulation | believe
that we have based on the answer that Dr. Nguyen provided
to the conplaint, he did agree with Paragraph 1 in the
conplaint, which is: Respondent was, at all tines
relative to this conplaint, a nmedical doctor holding an
active license to practice nedicine in the State of
Nevada. That's License Nunber 13702, and respondent was
originally licensed by the Board on Septenber 15th, 2010.
So I think we can actually stipulate to the truth of that
statement before we get started.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

M5. BUYS: Yes, Your Honor.

MS. BRADLEY: The other stipulations that we
have have to do with exhibits. So | believe Ms. Buys is
wlling to stipulate to Exhibits 1 through 5 for the
Board. So that's the allegation letter that was sent to
Dr. Nguyen, his response, the conplaint that was filed on
Novenber 3rd, 2021, the answer to the conplaint, and then
the Patient A's nmedical records, Exhibit 5 for the Board.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

M5. BUYS. Yes, we did agree to Exhibits 1
through 4, and as well as to the adm ssion of the nedical

records, but we also wanted to introduce Respondent's

Litigation Services | 800-330-1112
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exhibit which is a nore conplete set of the records that

was provided.

MS. BRADLEY: Yeah. | was going to get to
t hat next.

M5. BUYS: Perfect. Just wanted to clarify
that for the record.

MS. BRADLEY: And so we would al so agree to
admt -- and by my count, oh, yeah, | do have 12. kay.
So we would stipulate to the adm ssion of Respondent's
Exhibits 1 through 12, but | do want to put a note on the
record that pages 5 through 17 of Exhibit 5 fromthe
Respondent were not provided to the Board with
Dr. Nguyen's initial response into the investigation.
They were provided at the prehearing conference, but it
woul d have been nice if they were provided prior to that.

HEARI NG OFFI CER HALSTEAD: Wi ch exhibit?

MR BRADLEY: Exhibit 5, pages five through
17, and which she says is nore conplete. For whatever
reason, the Board received, | think, three pages of
nmedi cal records, but this is actually 17 pages of nedica
records.

In addition, the itens in Exhibit 6 from
Respondent were not provided to the Board with regard to

the investigation. W do still stipulate that they be

Litigation Services | 800-330-1112
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admtted, which is that note that we didn't have them at

the tinme of the investigation, and it woul d have been
nice to have them

Exhibit 7, we do agree to have it be
admtted. However, we think it has limted rel evance,
but given that the standard is so low, we're not going to
object. But we would just note that Exhibit 7 is an
operating procedure at HealthCare Partners of Nevada.
You know, we don't really think a procedure is at issue
here. It's really what Dr. Nguyen did or didn't do.

The other concern that we have with that
exhibit is that it was last revised on January 13, 2020,
and of course the incident in this case occurred on
Novenber 4, 2016. But just to speed things along, we
woul d stipulate to the adm ssion of all of the exhibits
fromDr. Nguyen.

HEARI NG OFFI CER HALSTEAD: Ms. Buys, is there
anyt hing you wanted to add?

MS. BUYS. Certainly. W also share in the
Board's frustration regarding the additional records that
were | ocated and then | believe Ms. Bradley and |
corresponded back and forth on Respondent's objections to
Board's exhibits, specifically the articles which are,

you know, were witten after the date of care is not

Litigation Services | 800-330-1112
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relevant as to the standard of care, so they didn't exist

at the tine the care and treatnment was provided back in

2016. And certainly, you know, require foundation.

MS. BRADLEY: Yeah. | don't know that we
have to tal k about that because I'll get those in when |
call ny witnesses. | was trying to go through the things

that we agreed on. And | did want to note for the record
that Exhibit 12 was provided to me on Monday, My 23rd,
and | believe that our Madane Hearing O ficer also does
have a copy of that, Exhibit 11 and 12. So 11 is the

adm ni stration record of the shot that was provided to
Patient A.

And also, just if we could, throughout the
hearing, we would prefer to refer to the patient as
Patient A. | believe there was a patient designation
provided to M. Nguyen ahead of time. | think we all
know | ooking at the records, but just because the
transcript does end up potentially becomng a public
docunent, nornally we don't include the patient's nane
when we don't have to.

So, yeah, Exhibit 11 was provi ded on Mnday,
whi ch was, | think, three days ago, if ny math is right.
And so we w Il ask our expert about that because we

didn't have it before and we actually didn't even have it
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at the prehearing conference. But | think based on

Exhibit 12, which is an affidavit froma nurse working
for the facility, there's at |east an attenpt to address
the good cause argunment, so if we could stipulate to that
being admtted. Thank you.

HEARI NG OFFI CER HALSTEAD: Ckay. | note for
the record that | don't have nunbered Respondent's
exhibits. | have all of the exhibits which |I've printed
out which were provided to ne with the prehearing
conference disclosures. So if you guys were going to
nunber themin the order they were disclosed and
stipulate to them then | need a mnute to mark them on
ny end because | don't have nmarked exhibits for
Respondent .

MS. BRADLEY: Ckay. Do you want ne to for
the record just say what they are? Wuld that hel p?

HEARI NG OFFI CER HALSTEAD: Well, I'I1 say
themon the record. So Respondent's Exhibit 1 will be
the Board of Medical Exam ners of the State of Nevada
conplaint filed Novenber 3rd, 2021

MS. BRADLEY: Oh, | have that as Exhibit 34
for Dr. Nguyen. | have -- well, at least Tab 1 was the
prehearing conference disclosure. D d you want that to

be an exhibit?

Litigation Services | 800-330-1112
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1 MS. BUYS: That's fine. rage &S
2 MS. BRADLEY: | was just looking at, | think,
3 the binder cover page. So | was |abeling that Dr.

4  Nguyen's prehearing conference disclosure as Exhibit 1

5 HEARI NG OFFI CER HALSTEAD: Did that include

6 the suppl enent?

7 MS. BRADLEY: | believe it -- Well, this one,

8 the copy | have doesn't, but it should.

9 HEARI NG OFFI CER HALSTEAD: Ckay. All right.
10 So maybe you can just give ne your cover and | can print
11 it out.

12 MS. BRADLEY: Ckay. |1'll give you what |

13 have. And then | would have to add the 9 because 9, 10,
14 11 and 12, | don't have on this cover page, but | do have
15 themtabbed in ny binder.

16 HEARI NG OFFI CER HALSTEAD: This is just 1
17  through 8.

18 MR BRADLEY: Yeah.

19 HEARI NG OFFI CER HALSTEAD: But you were

20 stipulating from1 through 12.

21 MS. BRADLEY: Yeah, because 9 was added

22 later. It's an article that was provided. The title of
23 the article is Conparison of Corticosteroids for

24  Treatnent of Respiratory.

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

1 HEARI NG OFFI CER HALSTEAD: (kay. MEII,P?g? o
2 me ask you this. If I go wth the conference, the

3 prehearing conference disclosures and | go with the

4  second supplenent that has themall listed 1 through 12,
5 s it really going to be 2 through 13 and then

6 disclosures will be 1? Are they in the sane order?

7 MS. BRADLEY: | think so.

8 HEARI NG OFFI CER HALSTEAD: Al right. Just

9 give ne anonent and I'Il mark them please.

10 Ckay. So for the record, | have Respondent's
11  Exhibit 1 is Dr. Nyugen's prehearing conference

12 disclosure on the first and second suppl enments thereto;
13 Respondent's Exhibit 2 is the conplaint; Respondent's

14  Exhibit 3 is Dr. Nyugen's answer; Exhibit Nunber 4 is

15 what's marked as Dr. Nyugen's Board response |etter dated
16  April 24th, 2017. Respondent's Exhibit 5 is the nedica
17 records fromHealthCare Partners. Exhibit Nunber 6 is

18 the Medical Admnistration Log, and that commences with a
19 Certificate of the Custodian of Records. Respondent's

20 Exhibit Nunber 7 is the Standard Operating Procedure for
21 Injectable Medication Adm nistration.

22 Respondent's Exhibit Number 8 is the

23 CurriculumVitae of Dr. Eduardo Anorga. So sorry | have
24  this nental block with names, and |'mjust paranoid of

Litigation Services | 800-330-1112
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saying them badly, so | apologize. Respondent's Exhibit

Nunber 9 the I1BM M cronmedex information for pediatric
adm ni stration of Kenal og. Respondents --

MR. BRADLEY: | have sonething else for 9.

Do you have the sanme, Ms. Buys, for Nunber 9? Because
have Conparison of Corticosteroids for Treatnent of
Respiratory Syncytial Virus.

MS. BUYS: | have for Nunber 9 | BM M cronedex
Information for Pediatric Adm nistration of Kenal og.

MR. BRADLEY: No, it doesn't seemto be
flipped. | can check with nmy assistant. Mybe she can
get ne that copy. Can we |ook at your cover page real
quick just to see what it |ooks Iike? Mybe | have it in
there. Maybe | used a different binder. GOkay. Al
right. | think I do have it.

HEARI NG OFFI CER HALSTEAD: (kay. Exhibit
Nunber 10, | have the American Society for M crobiology
Conparison of Corticosteroids for Treatnment of
Respiratory Synctial Virus, Bronchiolitis and Pneunonia
in Cotton Rats. And for Respondent's Exhibit Nunmber 1, |
have Bristol -Mers Squi bb Conpany information for
intramuscul ar or Intraarticular Kenal og Injections
revi sed June 2011.

For Respondent's Exhibit 12, | have

Litigation Services | 800-330-1112
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1 Medication Adm nistration Details. And for Exhibit

2 Nunmber 13, | have the Declaration of Melissa, | think

3 Vogt, RN, regarding Medication Adm nistration Details.

4 Ms. Buys, is that correct on your end?

5 MS. BUYS: Yes, that is correct.

6 HEARI NG OFFI CER HALSTEAD: Do you need a

7 mnute?

8 MR BRADLEY: Maybe at the break, we'll just
9 adjust them because for sone reason, | have 12. | don't
10 think it's a big deal at this point given that we'll be
11 presenting our case first, and | don't really have any
12  questions about nost of these exhibits anyway.

13 HEARI NG OFFI CER HALSTEAD: (kay.

14 MR BRADLEY: But if | do happen to refer to
15 the wong nunber, hopefully, "Il be corrected.

16 HEARI NG OFFI CER HALSTEAD: And all of the
17 exhibits have been stipulated to; correct?

18 M5. BRADLEY: Yes.

19 HEARI NG OFFI CER HALSTEAD: Then for the
20 record, those are all admtted.
21 MR BRADLEY: Thank you.
22 HEARI NG OFFI CER HALSTEAD: Anything before we
23  commence?
24 MR BRADLEY: No, not fromne, thank you.
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THE COURT: Ms. Buys, anything further?

M5. BUYS.: Not fromus. Thank you.

HEARI NG OFFI CER HALSTEAD: Thank you. Al
right. Go ahead, Ms. Bradley.

MR BRADLEY: So the Investigative Commttee
of the Board authorized the filing of a formal conpl aint
agai nst Dr. Nguyen charging --

HEARI NG OFFI CER HALSTEAD: Just go sl ow.

MR BRADLEY: Onh, sorry. Charging one count
of mal practice in violation of NRS 630.301 Sub 4 and one
count of failure to maintain tinely, legible, accurate
and compl ete nmedi cal records regarding the diagnosis,
treatnent and care of a patient in violation of NRS
630. 3062, Sub 1, Sub A

Part of the reason that we're here today is
that Dr. Nguyen failed to provide conplete and accurate
nmedi cal records to the Board in 2017 when responding to
the Board regarding this investigation. In fact, on
Monday, May 23rd, 2022, Dr. Nguyen provided a record of
the injection for Patient A which resolves part of the
concerns originally identified in this case. Still, the
Board's peer reviewer, Dr. Hall, has concerns regarding
Dr. Nguyen's care of Patient Ain this case, and the

| nvestigative Conmttee believes that a preponderance of
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the evidence will show that the violations of |aw alleged

In the conplaint support the claimof nalpractice which
Is the failure to use reasonable care, skill or know edge
ordinarily used under simlar circunstances and failure
to maintain tinely, |legible, accurate and conplete
medi cal records.

Specifically, Dr. Hall wll testify that
Dr. Nguyen failed to obtain informed consent from Patient
A's parents for a Kenalog injection, the Kenal og
I njection was unnecessary both because it was a duplicate
medi cati on, and the nmedical records do not support that
oral therapy for Patient A was not feasible and
Dr. Nguyen injected Patient A superficially with the
Kenal og which caused | ocal atrophy. The ICw Il also ask
Patient A's nother to testify regarding the care that her
daughter received fromDr. Nguyen and will admt exhibits
that support the allegations as contained in the
complaint. So thank you.

HEARI NG OFFI CER HALSTEAD: Thank you.

Ms. Buys, did you want to have an openi ng now
or would you prefer do that at the opening of your case ?

MS. BUYS. W can do the opening now. Thank
you very much, Madane Hearing Officer. M nane is

Charlotte Buys, and | have the honor of representing Ha
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1 Nguyen, MD. | want to thank everyone for their tiﬁgge +
2 here today.

3 Dr. Nguyen has practiced as a fam |y nedicine
4 specialist in Las Vegas since 2010 and treats urgent care
5 patients, many of whomdon't have the luxury of going to
6 a primary care physician or pediatrician and who, if left
7 untreated, may have their condition rapidly becone a

8 crisis or an energency condition. Dr. Nguyen takes his

9 responsibilities as a physician very seriously.

10 The evidence will denonstrate that Dr. Nguyen
11 net the standard of care providing care and treatnment to
12 Patient AL Patient A s parents brought her to an urgent
13 care clinic on Novenber 4, 2016, seeking care for their
14 child foll owi ng days of coughi ng, wheezing, a runny nose,
15 vomting, congestion, and worseni ng synptons even though
16  she had a schedul ed pediatrician appointnment in a few

17 days, all in the backdrop of it being reported that the
18 patient had two prior instances of croup.

19 The evidence will show that Dr. Nguyen

20 appropriately exam ned the patient and canme to fornulate
21 a treatnent plan to prescribe the patient with an oral

22 steroid, Prednisone. Dr. Nguyen expl ained the risks,

23 benefits and treatnent alternatives to that treatnent.

24  However, the evidence will also show that after this

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

© 00 N o o B~ wWw N P

N NN N N R R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

o — Page 20
initial treatnent plan, Dr. Nguyen was told additiona

information by the patient's nother that the child did
not get better when she previously had these respiratory
synptons until she received an injection of an
antiinflammatory nedi cation.

Based upon that new information, Dr. Nguyen
wll testify that he felt that it was reasonable to
prescribe an injection of a steroid to hel p decrease
inflammation and provide a faster treatment until the
oral nedication could take effect.

The evidence will show that prior to any
adm ni stration of Kenalog that Dr. Nguyen di scussed the
ri sks, benefits and alternatives to treatnent of the
Kenal og injection and that the patient's parent agreed
with the treatnent plan, verbalized understandi ng, and
even hel ped hold her child to assist in the
adm ni stration of the injection.

Mor eover, the evidence will show that this
verbal consent given by Patient A's pediatric patient's
not her was docunmented in the patient's nedical record.
However, while a nedical assistant attenpted to give the
injection with the help of the patient's nother and
hol ding the patient still, he was unable to press the

pl unger of the syringe to adm nister the nedication
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because Patient A, a pediatric patient, was |ike nost

children: Fussy and not too crazy about getting an
I nj ection.

The evidence wi Il denonstrate that the
patient's nother then specifically requested that
Dr. Nguyen hinself adm nister the injection and that the
patient's nother hel ped hold and position the child so
that the injection could be adm nistered safely.

The child was then nonitored for an
appropriate period of time before leaving the clinic. At
no tine did the child denonstrate any adverse effects of
the injection nor did the patient's nother raise any
concerns. This single visit on Novenmber 4th, 2016, was
the only tinme Dr. Nguyen treated this patient.

There are only two issues in this matter:
Whet her it was reasonable to admnnister a steroid
Injection to the patient based upon the information that
Dr. Nguyen had avail abl e when he provided care back on
Novenber 4th, 2016, and whether there was consent for the
adm ni stration of the steroid injection. The evidence
wi || show Dr. Nguyen net the standard of care and that it
was reasonabl e adm nistering the Kenal og injection and
that Dr. Nguyen received consent prior to admnistering

t he nedication and that consent was docunent ed.
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There was al so originally another allegation

regarding failure to document the specific details of the
medi cati on such as the vials' identification, |ot nunber,
expiration

However, days before this hearing, of
medi cati on adm ni stration detailed record for Patient A
was |ocated as it is kept separately fromthe rest of the
patient's nedical record. It seens that with treating
the record, a person fromthe nedical records retrievable
conpany, which was a third party who obtained the
records, only pressed sone of the checkboxes to get all
of the docunmentation and m ssed pressing an additi onal
button. Both Dr. Nguyen and the Board independently
sought these records, and once the record was | ocat ed,
the sanme day Dr. Nguyen received that record, it was sent
to the Board.

What is inportant and the entire purpose of
this proceeding is to show the truth, and the evidence
wi || show Dr. Nguyen net the standard of care. Thank you
very nuch.

HEARI NG OFFI CER HALSTEAD: Thank you,

Ms. Buys. Based on Ms. Buys' representation about Count
2, are you still proceeding on that?

MR BRADLEY: Yeah, no. W believe that the
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1 records are still deficient. They just aren't defigfgﬁtZB
2 in all of the ways we originally identified.

3 HEARI NG OFFI CER HALSTEAD: Ckay. And so j ust
4 for ne so | can pinpoint as we go through testinony, what
5 are you relying on with regard to the records?

6 MR BRADLEY: Dr. Hall wll testify that the
7 infornmed consent was not docunmented properly. | believe
8 there's also concerns regarding the injection |ocation

9 and how that was docunented, so we're not willing, at

10 least at this time, to dispense with the record. | think
11 initially, the nost glaring error was the om ssion of the
12 information regarding the injection, but we have that

13 now, but we still have concerns regarding the record.

14 HEARI NG OFFI CER HALSTEAD: Ms. Buys, does

15 that clarify for you as well? Wre you aware of that?

16 MS. BUYS. Thank you for the clarification

17 from M. Bradley. And as the evidence wll show, the

18 location of the adm nistration is docunmented in that

19 additional record as well.
20 HEARI NG OFFI CER HALSTEAD: Al right. Ms.
21 Bradley, would you like to call your first wtness?
22 MS. BRADLEY: | would. | would call Ernesto
23 Diaz.
24
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DI RECT EXAM NATI ON

BY MS. BRADLEY:

Q M. D az, would you please state your name
and spell your list name for the record.

A Ernesto Diaz: D I-A-Z
And who is your enployer?
The Nevada State Board of Medical Exam ners.
What is your job title?
I'mthe Chief of Investigations.

How | ong have you had that position?

> O » O » O

Approxi mately two years and three nonths.

Q Do you have any other investigations
experience?

A | do.

Q Wth where and when?

A | was a border patrol agent for four years in
San Diego, California. After that, | was an ATF specia
agent for approximately 21 years throughout the U S,
retiring as a seni or nmanagenent assistant special agent
i n charge.

Q And as a Chief of Investigations for the
Nevada State Board of Medical Exam ners, what are your
duties?

A | oversee the day-to-day operations of the
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1 Investigations Division, | review all conplaints thg?ge “
2 come to the Division, to the Board, | determ ne
3 jurisdiction of those conplaints, | assign conplaints
4 that are open. | assign investigators. | also report
5 disciplinary actions to government entities and other
6 agencies.
7 Q And do you al so investigate cases that cone
8 into the Board?
9 A | do.
10 Q When a conpl aint conmes in, what happens?
11 A | review the conplaint, nunber one, to
12 determine if they are a |icensee of our Board. Nunber
13 two: | reviewthe allegations to see if they fall wthin
14  the Medical Practice Act. Nunmber three: W open the
15 case if it's wthin our jurisdiction, and then it's
16 assigned to an investigator.
17 Q And when an investigation is opened, does the
18 Board create a file for that matter?
19 A Yes, we do create a hard copy case file.
20 Q Are you famliar with Investigation 17-17109
21 regarding Dr. Nguyen?
22 A Yes, | am
23 Q And is that this case?
24 A That is correct.
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1 Q Just for the record, were you the origiﬁg © 20
2 investigator on this case?
3 A | was not.
4 Q Do you know who was?
5 A | do.
6 Q Who was that?
7 A It was Laura Ward.
8 Q And as the Chief of Investigations, what do
9 you do with cases after an investigator is no |onger
10  enpl oyed by the Board?
11 A | reassign those cases to other investigators
12 or nyself.
13 Q Did you take over this case?
14 A | did.
15 Q And as the Chief of Investigations, are you
16 famliar with the procedure used by the Board when
17 investigating cases?
18 A Yes, | am
19 Q Have you reviewed the file for this case?
20 A | have.
21 Q And based on your review, does this case
22 appear to be simlar to other investigations handl ed by
23 the Board?
24 A Yes, it does.
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Page 27
Q Ckay. So let's go ahead and at |east get

sonme information regarding the exhibits that we have. So
they' ve already been admtted, at |least the first few
that we're going to talk about. Wuld you turn to your
binder to what's been admtted as the Board's Exhibit 1.
HEARI NG OFFI CER HALSTEAD: Just for the
record, | just admtted Respondent's exhibits because |
t hought they were duplicative, so | know you stipul at ed
through the Board's Exhibits 1 through 5, so those wll
be adm tted.
MR BRADLEY: Ckay. Thank you.
HEARI NG OFFI CER HALSTEAD: Ms. Buys, any
I ssue wth that?
M5. BUYS: No. Thank you very nuch, Mdane
Hearing Oficer.
Q (BY MR BRADLEY:) So what is Exhibit 1?
A Exhibit 1 is an allegation letter that
I nvestigators send to |icensees of the Board that
describe the allegations in the conplaint that was filed
wi th the Board.
Q Ckay. And what were the allegations in this
allegation letter?
A That there were failed attenpts to provide

I njections on the patient, when it was subsequently
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adm nistered to the patient, there was indentation

provi ded or indentation as a result of the injection
site.

Q Ckay. Let's go to what's been admtted as
the Board's Exhibit 2. Do you recognize this docunent?

A Yes, | do.

Q And what is it?

A It's a response letter fromDr. Nguyen to
I nvesti gat or \ard.

Q And what's the date? | guess just for the
record, what's the date of the allegation |etter which
was Exhibit 1 and what's the date of the response?

A The date of the allegation letter is March
28t h, 2017, and the date of the response fromDr. Nguyen
is April 24th, 2017.

Q Ckay. Perfect. And then let's go to
Exhibits 3 and 4 that have also been admtted. Wat is
Exhibit 3?

A Exhibit 3 is the formal filing of a conplaint
that the nmedical board files after the Investigative
Comm ttee has reviewed the case.

Q Ckay. And what's Exhibit 47

A Exhibit 4 is Dr. Nyugen's response to the

formal conplaint that was filed.
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Q And let's turn to Exhibit 5 that has al so

been admtted. What is Exhibit 5?

A Exhibit 5 are patient records fromPatient A
that are submtted as part of the response when we send
an order to produce heal thcare records.

Q Ckay. And how many pages do you show t hat
Exhibit 5 is?

A | show approxi mately three pages.

Q And then I'mgoing to ask you about sone
exhi bits that have not been admtted, and |I'm not
intending to have thembe admtted at this tine, but I
just want to lay a little bit of foundation for them
before we proceed. So would you please turn to what's
been pre-marked as the Board's Exhibit 6.

A Ckay.

Q Do you recogni ze that docunent ?

A | do.

Q What is it?

A Exhibit 6 was an attachment or a suppl enent al
information that the conpl ai nant provided to the Board as
part of their conplaint, and it's a photograph.

Q Ckay. And so does this appear to be a true
and correct copy of what the Board has in the

I nvestigative file for this natter?
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Yes, it does.

Q Ckay. Thank you. Wuld you turn then now to
Exhibit 7 through 17.
Ckay.
Do you recogni ze those exhibits?

| do.

o > O »

And what are they?

A Exhibit 7 through 17 are referenced
materials, articles that were witten, reviewed or
submtted with the peer-reviewed report.

Q And is it unusual for the Board to receive
articles when there's a peer review?

A No, we ask peer reviewers to cite any
reference material they've used in witing their report.

Q Ckay. And these appear to be true and
correct copies of the articles that were received from
Dr. Hall?

A Yes, they do.

Q And then let's turn to Exhibits 18 through
19, premarked, not admtted. Do you recognize these
docunent s?

A | do.

Q And what are they?

A Curriculumvitae of Dr. Scott Hall.
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Q And how did the Board receive then?

A When we sel ect soneone to be a peer reviewer,
we request a CV fromthem and then in addition, when
they do a report for us, a peer-review report, we request
that they submt an updated CV as well.

Q Ckay. And do these appear to be a true and
correct copy of the CV's on file for Dr. Hall?

A Yes.

MS. BRADLEY: | have no further questions for
M. Diaz at this tine.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

MS. BUYS. Yes. Thank you so nuch
M. D az, can you hear nme all right?

THE WTNESS: Yes, | can hear you.

CROSS- EXAM NATI ON

BY Ms. BUYS:
Q Perfect. | always want to nmake sure wth,
you know, video technology. M. D az, | believe that you

just testified that you have been enpl oyed by the Board
of Medical Exam ners for about two years, three nonths.
I's that correct?

A That is correct.

Q So woul d that be approximately March of 2020
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1 is when you were first hired? rage s
2 A That is correct.

3 Q Perfect. | like to double-check nmy nath.

4  And other than working for the Nevada Board of Medi cal
5 Examners, are you currently enpl oyed anywhere el se?

6 A No.

7 Q So the Nevada Board of Medical Exam ners is
8 your sole source of enploynment at this tinme; is that

9 correct?

10 A No.

11 Q Where el se are you enpl oyed?

12 A I"'mretired. |I'ma retired federal agent, so
13 | get a nonthly annuity.

14 Q Gotcha. | just wanted to doubl e-check on
15 vyour current enploynment. So just the Nevada Board of
16  Medical Exam ners, right?

17 A That is correct.

18 Q Al'l right. Thank you for clarifying. And,
19 M. D az, have you ever attended nedi cal school ?

20 A No.

21 Q All right. So you would agree with ne that
22 you're not a nedical doctor; correct?

23 A | am not a nedical doctor. Correct.

24 Q All right. And as Chief of Investigations,
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Is it your experience that nost of the investigators are

al so not nedi cal doctors?
A That is correct.
Q s Laura Ward a nedi cal doctor?
A No.

Q And | believe that you testified that she had

been the original investigator on the case. |Is that
correct?
A Yes.

Q And in your experience, do the investigators
primarily take the allegations that are witten in an
under | yi ng consumer conplaint and use them as the
allegations in the, you know, initial letters of inquiry
that are sent by the Board to a physician?

A Yes, the investigators review the conplaint
and then they draft an allegation |etter based on what
t he conpl ai nant has provi ded.

Q You testified that you reviewed that letter
of inquiry that was sent to Dr. Nguyen. | believe that
was marked as the Investigative Exhibit Nunmber 1. Is
that correct?

A Yes.

Q And it appears that that first paragraph on

that first page lists a nunber of allegations. Do you
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Page 34
see that?

A Yes.

Q All right. And towards the bottom of that
first paragraph, it reads quote, "The parents requested
that you adm nister the shot." D d | read that
correctly?

A Yes, you did.

Q All right. M. Daz, is it your

under standi ng that the "you" stated when saying the
parents requested "you" adm nister the shot refers to
Dr. Nguyen?

A Yes.

Q All right. So is it correct to say that one
of the allegations alleged is that the parents of Patient
A requested that Dr. Nguyen give the patient a shot?

A Yes.

Q All right. And since you were only hired by
the Nevada State Board of Medical Exam ners in 2020, is
it fair to say that you were not part of the
I nvestigative Conmttee of the Board at the tine the
formal conplaint of this matter was authorized?

A | need to | ook at the date of the filing of

the Investigative Commttee. |If you'd give ne a mnute.

Q Certainly.
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A No, | was enpl oyed when this was filed on

Novenber 3rd, 2021

Q All right. And let's take a look at it is
the 1Cs Exhibit Nunmber 3. |t appears at Footnote Nunber
1 of the page towards the bottom It states quote, "The
I nvestigative Conmttee of the Nevada State Board of
Medi cal Exam ners, at the time this formal conplaint was
aut hori zed for filing, was conposed of Board nmenbers" --
and | apologize if | mspronounce the name -- Rachakonda
D. Prabhu, MD., Ms. Sandy Peltyn, and Victor M Miro,
MD." Ddl read that correctly?

A Yes, you did.

Q Have you ever discussed this formal conplaint
or investigative process that led to it with Ms. Sandy
Pel tyn?

A Dd 1? | didn't hear you. [|'msorry.

Q Ch, certainly. Let me restate the question.
Did you ever discuss this fornal conplaint or the
I nvestigative process that led to it with Ms. Sandy
Pel tyn?

A No.

Q But Ms. Sandy Peltyn was on the Board when
the formal conplaint was authorized; is that correct?

A That is correct.
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Q All right. Are you aware that M. Sandy

Pel tyn passed away in Decenber of 20187

A [ am

Q Ckay. And that woul d have been before you
began your position as the Chief of Investigations. |Is
that correct?

A That is correct.

Q Do you know when the formal conplaint was
authorized for filing in this matter?

A | don't have the date in front of me of when
the Investigative Commttee nmet to discuss this actual
case, but | do know when it was filed on Novenber 3rd,
2021, | was enployed by the Board.

Q Gotcha. And since Ms. Peltyn was a nenber of
the Board and passed away in 2018, is it your
under standi ng that the authorization for the filing of
this conplaint woul d have been prior to Decenber of 20187

A That is correct.

Q All right. And you just testified that the
formal conplaint was filed Novenber 3rd, 2021. |Is that
right?

A Yes.

Q Do you know why there was a del ay between at

sonme point in 2018 and when the conplaint was actually
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Page 37
filed Novenmber 3rd of 20217?

A No, | do not.

Q All right. Wuld there be any other
I ndi vi dual aside fromyourself that woul d have access to
that information as to why there was a delay in filing a
formal conpl ai nt?

A Not to ny know edge.

MR BRADLEY: [I'mgoing to object. | don't
know that it's relevant, the delay, in filing the
conplaint. [I'mnot sure what the purpose of the
questioning is.

HEARI NG OFFI CER HALSTEAD: Ms. Buys, do you
have a response?

M5. BUYS. Certainly. It's relevant to
establish, you know, the basis for proceeding forward
with a formal conplaint against Dr. Nguyen based upon the
I nvestigation and the investigation process.

MR. BRADLEY: Well, there's no statute of
limtations and there's no tineline prescribed in NRS
Chapter 630. And | don't, | mean, M. Diaz is the
Board's only actually enpl oyed witness, so |'mnot sure
if this is information he even has.

HEARI NG OFFI CER HALSTEAD: [|'mgoing to allow
it. Go ahead, Ms. Buys.
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Q (BY M5. BUYS:) Thank you very much. And so

to rephrase ny question, M. Diaz, is there another

I ndi vi dual aside fromyourself who would have know edge
as to why the conplaint would have been authorized prior
to Decenber of 2018, and it was not filed until Novenber
3rd, 2021?

A | would not know who that person would be if
in fact they do have know edge of that information.

Q Thank you, sir. And what was the date the
care at issue was rendered to Ms. Patient A?

A November 4th, 2016.

Q And do you know what the date was that the
Board recei ved the underlying consuner conplaint?

A | woul d have to | ook through the case file to
get the exact date that the conplaint was filed. | don't
have that actual conplaint in front of ne.

Q As part of your role as an investigator in
this matter, have you reviewed the consuner conplaint?

A | have.

Q All right. 1 just would like to nake a note
for the record that that information was requested and a
notion was filed and it was denied, and | just wanted to
make that point for the record.

M. Diaz, in your role, you review docunents
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that were received as part of the investigation process;

Is that correct?

A Yes.

Q As part of the investigatory process, does
t he Board i ndependently obtain the patient's nedical
records?

A W do.

Q All right. And what nedical records were
obt ai ned during the investigation?

A The ones that we received fromDr. Nguyen
when we sent an order to produce heal thcare records.

Q Were any nedical records prior or subsequent
to Novenber 4th, 2016 obtained as part of the
I nvestigation?

A No.

Q Why not ?

A We normal ly request a period of tinme when
there was treatnment that a patient was seen. 1In this
case, it was only a one-tinme visit with Dr. Nguyen.

Q And did you receive any certificates of a
custodi an of records for Patient A's nedical records that
you received?

A | remenber seeing the custodian of records.

| just have to find it in the Exhibit Nunber, if you give
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1 nme a second. rage @
2 Q Certainly.

3 A | don't have it in front of nme. | don't have
4 a copy of it in our exhibits.

5 MR BRADLEY: | nean if | may, | believe the
6 only ones that were provided are in Dr. Nyugen's

7 response. So | think if you look at the exhibits that

8 were admtted for Dr. Nguyen, which was 12 or 13, |

9 suppose, | think you'll see it.

10 MS. BUYS: And | believe, for the record, it
11 was admitted as Respondent's Exhibit Nunmber 6, which is
12 Bates the bottomright-hand corner Med Adm n Log 0001.
13 THE WTNESS: kay. | do see a certificate
14  of custodian of records dated Novenber 7th. |'msorry.
15 That's dated March 7th, 2022.

16 Q (BY M5. BUYS:) And who is listed as

17  custodian of records?

18 A Marla Saul sberry.

19 Q Sois it fair to say that Dr. Nguyen is not
20 the custodian of records for Patient A s nmedical records
21 that have been adm tted?
22 A For the records that were received with this
23 certificate of custodian of records, it would appear to
24  be Marla Saul sherry.
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HEARI NG OFFI CER HALSTEAD: And just for the

record, we're referring to Respondent's Exhibit Number 6.

Q (BY Ms. BUYS:) Thank you. Are you aware
that Marla Saul sberry is an enployee of MED-R a nedica
records retrieval conmpany?

A | am not .

Q As Chief of Investigations, are you aware
that sone facilities and physician groups use nedi cal
records retrieval services to obtain a patient's nedica
records to respond to a request for a record?

A Yes, | am

Q And in your experience, is that a normal and
accepted practice?

A I[t's comon. Yes.

Q All right. And going back to the
I nvestigative Commttee's Exhibit Number 1, does it
specifically state in there a request that a certificate
of a custodian of records acconpany records that are
provided to the Board as part of their inquiry?

A Not in the allegation letter. |It's usually
included in the order to produce heal thcare records
t hough.

Q And is there an order to produce healthcare

records attached to this Exhibit Nunber 17
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1 A No, there is not.

2 Q All right. And today in 2022, does the Board

3 reqgularly request that the certificate of a custodian of

4 record be included wth the nmedical records it obtains?

5 A Yes, we always send out a certificate of

6 records, custodian of records with an order to provide

7 healthcare reports.

8 Q And why is that?

9 A It's to insure that all of the records that
10 we received are true and accurate copies and everything
11  included during the time period that the records were
12  requested.

13 Q And in this case, it does not appear that

14 there is an attached additional page aside fromthis

15 March 28th, 2017 letter to Dr. Nguyen requesting his

16 response. |Is that correct?

17 A Not with Exhibit 1.

18 Q All right. Are you aware of an additi onal

19 docunent requesting the records that was sent to

20 Dr. Nguyen?

21 A Yes.

22 Q Do you have a copy of that docunent?

23 A | do not. Not in front of ne.

24 Q All right. Neither do we. And as Chief of
Litigation Services | 800-330-1112
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| nvestigations, have you seen occasi ons where nedi ca

records have been received by the Board wi thout a
certificate of a custodian of records?

A Yes. In the past when we requested records,
they were either requested in the allegation letter or
t hey were requested through an order to produce
heal t hcare records and sone were not -- the custodi an of
records was sonething that was not utilized way back
It's sonething that's been utilized at |east since |'ve
been with the Board.

Q And that's in March of 2020; correct?

A Yes.

Q All right. And aside fromthis one matter,
are you aware of any other conplaints that have been
al | eged against Dr. Hai Nguyen?

MR BRADLEY: |'mgoing to object because |

don't think that's public information. NRS Chapter
630. 336 says that conplaints that aren't basically acted
on or don't have a filed formal conplaint are not public
record.

Q (BY M5. BUYS:) 1'll rephrase the question.
Aside fromthis one matter, has the Board ever sent Dr.
Nguyen an additional letter of inquiry based upon

all egations that he fell below the standard of care?
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1 MR BRADLEY: [I'mgoing to object. | tﬁ?%ﬁ e
2 that's the sane question. You're asking now whether or

3 not he was ever sent an allegation letter. W know he

4 was sent an allegation letter in this case. Any other

5 allegations letters that he was sent would not be a

6 matter of public record pursuant to NRS Chapter 630.336.
7 MS. BUYS: Well, it's relevant to determne

8 whether or not Dr. Nguyen has ever been put on notice

9 that there are other allegations against him

10 MS. BRADLEY: |'mnot saying it's not

11 relevant. |I'msaying it's confidential as a matter of

12 |aw

13 HEARI NG OFFI CER HALSTEAD: Well, I'mgoing to
14 rule on that. Actually, I'"'monly here for the

15 allegations that are in the conplaint and whether there
16 has or hasn't been any other allegations is irrelevant to
17 what | need to address.

18 MS. BUYS: Thank you for your time, M. Diaz.
19 THE W TNESS: Thank you.
20 MR. BRADLEY: | have a couple of redirect for
21 M. Daz, if | mght.
22 HEARI NG OFFI CER HALSTEAD. (Go ahead.
23
24

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

W

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 45
REDI RECT EXAM NATI ON

BY MS. BRADLEY:

Q So, M. Diaz, in your experience, how woul d
you know if an outside entity was the custodian of
records for a provider?

A W wouldn't. We would send it to the doctor
first, and in their response, they would either let us
know that they are not the custodian of records and they
woul d direct us to who woul d be the custodian of records.
At that point, we would then send a request for nedica
records to either a third party or a nedical facility if
the doctor was not the true custodian of records.

Q So woul d you please turn to the Board's
Exhi bit 2, which has already been admtted. And if you
| ook at that first paragraph on that exhibit, could you
read the sentence that starts with "Copies of" and redact
the nane to be Patient A?

A This is fromthe April 24th, 2017 response --

Q Yeah.

A -- letter fromDr. Nguyen. "Copies of
Patient A's medical records which | have obtained are
encl osed for your review and file."

Q So does that |let you know that there's an

outside entity that may be a custodian of records?
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A No.

Q Can you reviewthis letter? And | know
you've already reviewed it. |s there anything else in
here that lets you know that there's another entity that
may have records regardi ng Patient A?

A No, there is not.

Q Does the statute provide an obligation on the
part of a physician to respond to a conplaint?

A Yes, it does.

Q And does it also require that they provide

records?
A Yes.
MS. BRADLEY: | have no further questions at
this tine.

THE COURT: kay. Thank you. Would you like
to call our next w tness?

MR BRADLEY: | would. | believe
Ms. DelGosso is there in Las Vegas, and she has not been
sworn previously. And |I'mhoping M. Swank can bring her
I n.

HEARI NG OFFI CER HALSTEAD: Before we do that,
anyone need a break?

MS. BUYS. Actually, yes, we will take maybe

a five-mnute break, if that's all right.
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HEARI NG OFFI CER HALSTEAD. Ckay. So we'l

conme back -- why don't we cone back at 9:30. It's 9:18.
Sorry. Yeah, let's do 9:30 so everyone can stretch their
| egs.

MS. BRADLEY: kay. Thank you.

(Recess.)

HEARI NG OFFI CER HALSTEAD: The tinme is now
9:31. W're going to go back on the record in Case
Nunmber 21-38084-1. [1'Il note that the parties are stil
present via renote neans. M. Bradley left off calling
her second witness, Ms. Del Gosso, | believe was the

name?

2

BRADLEY: Unh-huh. Yes.

2

SWANK:  Should | bring Ms. Del Gosso in?

MR. BRADLEY: Yes, please.

THE COURT REPORTER Who is that?

HEARI NG OFFI CER HALSTEAD: He's the I T guy.

MS. BRADLEY: M. Swank. Ryan: R-Y-A-N
S-WA- N K

HEARI NG OFFI CER HALSTEAD: Ms. Buys, in case
you can't hear us, we've been identifying the gentlenman
who was just speaking for the record. The court reporter
was asking his nane.

MS. BUYS: Thank you.
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MR. BRADLEY: So | would call Ms. Del Grosso

as a wtness. I'mnot sure where is best for her to sit.

MR SWANK: | was thinking right about here.
Wul d this be good for you guys?

MS. BRADLEY: Perfect. Can you see her okay
If she sits there, M. Buys?

M5. BUYS: | can. Yes.

MS. BRADLEY: And | believe this wtness has
not been sworn yet.

HEARI NG OFFI CER HALSTEAD: That is correct.

Ms. Del G osso, if you could raise your right
hand, pl ease.

(The witness was sworn.)

HEARI NG OFFI CER HALSTEAD: Thank you. You
may be seated. And if you could start by having her

state her nane and spell her nane for the record.

DI RECT EXAM NATI ON
BY MS. BRADLEY:
Q Yes. Ms. Del G osso, would you please state
your nane and spell your name for the record.
A Shi el amarie Del Gosso. First nane is:
SHI-E-L-AAMA-RI-E. Last nane is DE-L-GR OSSO

Q Thank you. And did you file the consumner

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

Page 49

1 conplaint in the Board's Investigation 17-17109?

2 A Yes.

3 Q Wiy did you file that conplaint?

4 A Because we went to our pediatrician. |

5 noticed there was a divot on ny two-year-old' s bottom

6 and it was getting bigger, so we went to ny pediatrician

7 and had himlook at it, and he was pretty concerned about

8 it.

9 He asked if she had been adm nistered a shot,
10 and | said yeah, a couple of nonths prior. He asked what
11 it was, and | remenber the nane of the shot starting with
12 a Kor aC It was a Kent (sic) shot. And then | said
13 that to ny pediatrician, and he becane even nore
14  concerned saying that they don't adm nister that shot to
15 children anynore, especially children that young, so he
16 was quite concerned about it.

17 So ny husband -- right after that

18 appoi ntment, mny husband had gone back to the urgent care

19 office asking for any kind of records, which shot it was,

20 any kind of information, asking to talk to a doctor or a

21 nurse that was in the office, and they brushed him off.

22 So after that happened, | had filed a conplaint.

23 MS. BRADLEY: Ckay. And | believe we have a

24  copy of exhibits there. | don't knowif we can make
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sure. | wanted to let the witness see what's been

premarked as the Board's Exhibit 6.

THE COURT: Hold on a mnute. Soneone wal ked
in. | don't knowif it's a witness or --

MR. BRADLEY: Onh, | think that's Dr. Hall.

DR HALL: Yes.

MR BRADLEY: Yes, he will be a w tness.

HEARI NG OFFI CER HALSTEAD: For the record,
Dr. Hall has come into the room He's not in view, and
know he's a witness, so I'mnoting that for the record.

MR. BRADLEY: So, M. Swank, do we have
exhibits available for Ms. Del G osso?

MR SWANK: Yes. Let ne seeif | can find
those for you.

MR. BRADLEY: | apol ogize for the del ay.

MS. BUYS: No worries. Do we want to go off
the record as M. Swank | ooks for those exhibits?

MR. BRADLEY: Yeah, if we mght.

(VWHEREUPQN, an off-the-record di scussion ensued.)

HEARI NG OFFI CER HALSTEAD: We're back on the
record in Case Nunber 21-38084-1. Al of the previously
present parties and those noted on the record are still
present, and Ms. Del G osso has been provided with the

Board' s exhi bits.
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1 Ms. Bradl ey?

2 Q (BY MR BRADLEY:) Thank you. So,

3 M. DelGosso, do you see sonething that's |abeled as

4 Exhibit 6 inthere? |Is there a tab that says 6?

5 A There's no tabs in here.

6 Q Ckay. Look for it should be Bates stanp page
7 17. 1f you look on the very bottom there should be

8 small little nunbers.

9 MR SWANK: What is the docunent? Maybe

10 can help her find it. There's no Bates stanp on there.
11 Is it the HealthCare Partners Medical Goup Medication
12 Li st?

13 MR. BRADLEY: No. |It's a photograph that I
14  believe Ms. Del G osso has know edge about, so that

15 appears to maybe not even be our exhibits. |'mnot sure.
16 HEARI NG OFFI CER HALSTEAD: Does your copy

17 have Bates stanps?

18 MR. BRADLEY: M ne does.

19 HEARI NG OFFI CER HALSTEAD: Do you want to
20 scan it and email it down real quick? Wuld that be the
21  quickest way to do this?
22 THE WTNESS: The original email with the
23 attachnent.
24 MR. BRADLEY: Oh, you have the original
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THE WTNESS: Unh-huh. And then origina

pi ctures.
MR BRADLEY: Ckxay.
THE WTNESS: ['mnot seeing it in this

bi nder .

HEARI NG OFFI CER HALSTEAD: Do you want to go
off the record again?

MR BRADLEY: Yeah, if we could go off the
record.

(VWHEREUPON, an off-the-record di scussi on ensued.)

HEARI NG OFFI CER HALSTEAD: We're back on the
record in Case Nunber 21-38084-1. Al of the previously
i ndi cated persons are in the hearing roomns.

And, Ms. DelGosso, I'lIl rem nd you that you
remai n under oath.

THE W TNESS: Yes.

Q (BY MR BRADLEY:) So, Ms. Del G osso, before
you, you have what has been premarked as the Board's
Exhibit 6. Have you seen that before?

Yes.
Q VWhat is it?
A These are pictures of ny daughter, her

bott om

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

© 00 N o o B~ wWw N P

N NN N N R R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

Page 53
Q And did you take those photos?

A | did. That's nmy hand in the picture.
Q Ckay. Do you recall what date and tine the
phot os were taken?

A Yes. They were March 25th, 2017, at 10:11

Q And are they true and correct copies of how
your daughter's, | guess, backsi de | ooked when you took
t he photos on March 25th, 2017 at 10:11 a.m?

A Yes.

Q Did you provide those photos to the Board
wi th your conplaint?

A | did.

MS. BRADLEY: |'mgoing to ask for adm ssion
of Exhibit 6.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

M5. BUYS. We'Il just nmake a note that we
object as to the fact that the photos thenselves are
still undated and taken at such a significant period
after the care and treatnment, but otherw se, that's our
obj ecti on.

HEARI NG OFFI CER HALSTEAD: Thank you. Board
Exhibit 6 is admtted.

Q (BY MR BRADLEY:) Thank you. So,
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1 Ms. Del Grosso, when you | ook at those photos, there's --
2 Can you describe the photo for us as far as the injury
3 that shows?
4 A Yes. So on the left, | guess her left side,
5 right, it's like a quarter-sized divot. And it was
6 pretty deep. You can't really see how deep it | ooked
7 like in person fromthe pictures, but ny daughter was
8 standing towards the headboard right after her bath, and
9 | took the photo.
10 Q Did your daughter conplain of soreness in
11 that area?
12 A She did after the shot was adm nistered. So
13 it was red and it was puffy for a while. But then I
14 started noticing the swelling go down, and then this
15 started formng and this -- it becane this deep in a
16  short period of time fromwhat | recall. And then right
17 after | discovered it, we had taken her to the
18 pediatrician.
19 Q Ckay. Do you recall approximately when that
20 pediatrician visit occurred?
21 A | don't know the exact date.
22 Q Let's go back to the visit with Dr. Nguyen on
23  Novenber 4, 2016. Do you renenber that visit?
24 A | do.
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Q What do you renenber about that visit?

A On that visit, we had taken her into the
urgent care because ny pediatrician was not avail able on
that date. She was sick, and we were concerned enough to
take her in. W waited -- both ny husband and | were
there with the baby -- and then we waited in the waiting
roomfor a bit and then got called back.

The doctor that came in started asking a
bunch of questions as far as synptons, had his back
turned to us the entire time and was just typing
everything into the conputer, and it was a fairly quick
visit.

And then he had said: Al right. Well, it
sounds |ike she's sick, so if, you know, really sick. |
don't know what the diagnosis was exactly, but he said,
you know, we have a steroid shot and we can give it to
her and she shoul d be better the next couple of days and
then go fromthere. And | said: Ckay, is what | told
him And so he conmes back in, gives a shot and then
we're sent on our way.

Q Ckay. Do you recall himproviding you
i nformati on regardi ng that shot?

A As far as verbally or?

Q Vell, did he tell you -- he told you -- so
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fromwhat you just testified to, he told you the shot

woul d make her better in a couple of days.

A Yep.

Q Did he tell you any risks for that shot?

A Alittle bit of soreness on the site; that
she should start to see relief in a couple of days.

Q Ckay. Did you consent to himto provide that
shot ?

A We were going along with what he said. W
sai d okay.

Q Did you understand that the shot coul d cause
| onger-termeffects than just soreness?

A Absol utely not.

Q So was there just one attenpt to give her the

shot ?
A Yes.
Q Who provided the shot?
A The doctor that we saw.
Q Did you ask himto provide that shot?
A | believe the option was given for the nurse

to adm nister the shot, and we requested the doctor
i nstead because we figured they were nore qualified than
a nurse to give a shot to our baby.

Q Ckay. Does your daughter still have an
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1 injury on her left side today?
2 A Not |like this. There's a darker spot on her
3 left side fromwhere that spot is, but it filled in.
4 Q Does she have any sensitivity or pain?
5 A No, not that she conpl ai ned about.
6 Q Did you sign anything prior to the adm ssion
7 or -- sorry -- the injection?
8 A | don't renmenber signing anything. No.
9 MS. BRADLEY: | have no further questions for
10 Ms. DelGrosso at this tine.
11 HEARI NG OFFI CER HALSTEAD: Thank you.
12 Ms. Buys?
13 MS. BUYS: Thank you. Yes.
14
15 CROSS- EXAM NATI ON
16 BY MS. BUYS:
17 Q Hel l o, Ms. Del G osso. Do you understand that
18 the oath you took requires that you tell the truth under
19 penalty of perjury?
20 A Yes.
21 Q And | believe you testified, but | just want
22 to clarify. Did you take your daughter to the urgent
23 care?
24 A Yes.
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1 Q And when you went to the clinic on Novenber

2 4th, 2016, did you have a pediatrician appoi nt ment

3 schedul ed for your daughter a few days |ater?

4 A Yes.

5 Q And did you go to the urgent care clinic

6 because you wanted your daughter to be seen by a doctor

7 and treated if she required nedical care?

8 A Yes.

9 Q Did you report to anyone at the clinic that
10  your daughter had been coughing, had a runny nose, you
11  know, vomting, congestion, with some phlegm for about
12  four days?

13 A Yes.
14 Q And did you report that those synptons had
15 been worseni ng?
16 A | believe so. Yes.
17 Q And do you recall if you reported that they
18 seened to be worsening at night?
19 A Yes.
20 Q And do you recall reporting that she already
21  had an Al buterol nebulizer at honme?
22 A (I'ndicating.)
23 Q |"msorry, just for the record.
24 A Ch, vyes.
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1 Q No worries. Just because they're takiﬁgge >
2 everything down, | want to nake sure we have verba

3 responses. So not neaning to be rude or anything. |

4 just wanted to nake sure. And do you recall why your

5 daughter had a prescription for an Al buterol nebulizer?
6 A Yes. So prior to that previously, she had
7 croup. And then ny pediatrician had prescribed a

8 nebulizer at hone.

9 Q And do you renenber the nanme of that

10 pediatrician?

11 A Yes. Dr. Wesley Robertson

12 Q Perfect. And Dr. Robinson, is he local in
13 Las Vegas?

14 A Rober t son.

15 Q Oh.

16 A Yes, he is part of Sunshine Valley

17 Pediatrics.

18 Q Thank you. And | believe you just testified
19 that your daughter had croup before; is that correct?
20 A (Indicating.)
21 Q Is that a yes?
22 A l"msorry. Yes.
23 Q No worries. Thank you so nmuch. And do you
24 recall if she had had croup on nore than one occasion?
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1 A No. So she was hospitalized for croup prior
2 to that but only once.
3 Q Do you renenber when that hospitalization
4  was?
5 A | don't renenber the exact date.
6 Q Just that it was before Novenber 4th of 20167?
7 A Yes, | believe so.
8 Q And had your daughter been wal ki ng by the
9 time that you took her to the urgent care clinic on
10  Novenber 4th, 20167?
11 A Yes.
12 Q Do you recall when she began wal ki ng?
13 A | believe she was about 13 nonths when she
14  started wal ki ng.
15 Q And do you have nore than one daughter?
16 A | do.
17 Q Busy, busy. And | believe the Board counse
18 had asked you questions about your recollection of your
19 visit with Dr. Nguyen. Do you renenber just testifying
20 to that right now?
21 A Yes.
22 Q And do you recall Dr. Nguyen exam ni ng your
23  daughter?
24 A Yes.
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1 Q And after he exam ned your daughter, did

2 Dr. Nguyen prescribe or recomrend Predni sone?

3 A | don't renenber the Prednisone.

4 Q Do you renmenber any di scussion about an ora
5 nedication?

6 A No.

7 Q And just to clarify, no, you don't remenber?
8 O no, it didn't happen?

9 A |'mgoing to say no, it didn't happen

10 O herw se, we probably wouldn't have done the shot.

11 Q Ckay. And if there is a record of Dr. Nguyen
12  prescribing Prednisone, do you have any evidence to

13 refute that he didn't offer a Predni sone prescription?
14 A No.

15 Q And do you recall after -- just for the

16 record as well -- there is notation that there is a

17  prescription for Prednisone in the nmedical record. And
18 just to clarify, you don't have any evidence as you sit
19 here today to refute that; is that correct?
20 A Correct.
21 Q If Dr. Nguyen testifies that after, you know,
22 recommendi ng an oral Prednisone, do you recall if you'd
23 asked any questions about treatment recommendations?
24 A | don't recall
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And 2016 was a while ago, wasn't it?

Yeah.

And do you recall ever telling Dr. Nguyen

that after your daughter had been treated, these sort of

respiratory synptons before that oral nedication al one

was not enough?

A
Q

|'"msorry. Can you repeat that?

Certainly. Do you recall ever telling

Dr. Nguyen when your daughter was previously treated for

respiratory synptons that just an oral prescriptionis

not enough to help take care of the synptons?

A

Q
A

Q

Now t hat you say that, yes, | do recall that.
What do you recall of that?
That was pretty nmuch it.

And that occurred back on the visit on

Novenber 4th, 2016, that you had stated to Dr. Nguyen

that your daughter had had these synptons before and ora

nmedi cation alone did not seemto resolve them |Is that

fair?

A

four days,

Vell, at that point, she was already sick for

so we needed to get her better. He had said

that a shot will do it.

Q

Ckay. And do you renenber Dr. Nguyen having

a discussion with you that an oral nedication that's
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Predni sone may have a side effect |ike nausea?

A | don't renenber that.

Q Do you renmenber, prior to the Kenal og
i njection being brought up, Dr. Nguyen discussing that
there could be risks or side effects to the injection?

A No, just the site would be sore and she m ght
be a little bit cranky because of how tender it wll be
at that site.

Q All right. Do you recall if Dr. Nguyen had

stated that an injection of Prednisone nmay cause scarring

or -- sorry -- an injection of Kenal og nay cause
scarring?
A No.

Q If there is evidence that Dr. Nguyen did
di scuss that with you, do you have any evi dence as you
sit here today to refute that?

A No.

Q Do you recall there being a nedical assistant

during the Novenber 4th, 2016 visit?

A Yes. And can | just -- and on the record,
can | just say that the doctor that gave cane in, quote
unquot e the doctor, actually was not Dr. Nguyen. It was

a much younger gentleman, Asian gentleman at that tine.

Sol'"'malittle bit confused here because now that |I'm
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| ooking at him it was a younger gentleman. And now that

he's saying nedical assistant, it was just the nedical
assistant. That's who it is in the office wth -- not
this gentl eman.

Q Ckay. So as you sit here today -- and you' ve
seen this gentleman sitting to ny right?

A Ri ght.

Q Do you recogni ze hinf

A | actually don't, to be conpletely honest and
under oath. Because the gentlenman that cane in,
remenber him bei ng nuch younger, and then he was the one
that | was tal king to.

Q Ckay. And so is it your testinmony that you
do not recall seeing this gentleman on ny right-hand side
who | amgoing to represent to you is Dr. Hai Nguyen?

A I'mgoing to say that | do not recognize him
And | amnot sure what that's going to do, but that's not
the guy who gave ny daughter a shot.

Q Thank you for clarifying that for the record.
So the gentl eman who you were tal king to about the shot,
can you describe hima little bit further?

A He was a younger gentleman. He was of Asian
descent, and he had black hair. He did |look a bit

frazzl ed and confused, but he was the one that said that
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we shoul d do the shot.

Q Do you renmenber if he was wearing scrubs or a
| ab coat ?

A | remenber a white top. Mybe it was a |lab
coat .

Q Gotcha. And do you renenber the name of this
gentl eman? Do you renenber what he told you his nane
was ?

A | don't remenber. He canme in and introduced
hi nsel f real quick, and we thought he was the doctor.

Q All right. And when you say that, you're
referring to you and your husband; is that right?

A Yes.

Q During any point of your visit, did your
husband | eave the appointnent or was he there the entire
time?

A He was there the entire tine.

Q Ckay. The gentleman who cane in, and |
believe you testified you don't recall his nanme, but does
the nane Barry Msiuk ring any bells?

A It was quite a while ago, so --

Q As you sit here today, you can't tell for
certain whether or not you recognize the nane Barry

M si uk?
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Ri ght.

Q And | apologize if | junp around a little
bit.

A No, that's okay.

Q Thank you again for your tinme today. D d you
ever speak with this gentleman right here, Dr. Nguyen,
after Novenber 4th, 2016, before maybe sonme niceties in
the hal | way today?

A No.

Q Ckay. Wiile you were there at the urgent
care clinic on Novenber 4th, 2016, if the person you
t hought was a physician had recommended sone sort of
clearly egregious formof treatnent such as, you know,
putting a lit cigarette out on the baby's hand -- | know
that's a bad exanple, but if say that was one of the
recommended forns of treatnment, would you have all owed
your baby to sit there and be subjected to that?

A Absol utely not.

Q Ckay. And in this case, when they had the
Kenal og injection, did you help assist the positioning of
t he baby when they were giving the injection?

A Yes.

Q You held her, right?

A Right. She's ny baby.
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Q Gotcha. And if you did not want the baby to
have an injection, would you not have sat there and held
her ?

A R ght.

Q If you did not want the baby to have an
injection of that medication, you would have left the
clinic. Is that fair to say?

A That's fair.

Q And then | believe that you had testified

that this divot -- and | believe you had referred to it
as a divot. Is that fair enough?

A Yes.

Q So that we're tal king about the sane thing.

A Ri ght.

Q Perfect. So that is on the left buttock
cheek. Is that correct?

A Yes.

Q And | believe you testified as well those
photos were taken March 25th of 2017. |Is that correct?

A Yes.

Q So that woul d have been a few nonths after
t hat Novenber 2016 appointnment. Fair enough?

A Yes.

Q And | believe you also said that the
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1 indentation resolved. |Is that correct? rage o8
2 A Yes.
3 Q All right. And do you renenber when that
4  resolved?
5 A It took a while. It took probably up to a
6 year for it to fully cone back, but there's still a
7 little bit of discoloration there.
8 Q Gotcha. And do you recall if -- Strike that.
9 Do you recall if when they were adm nistering the
10 injection if there was nore than just you and your
11  husband present in the roomwhen that gentleman that we
12 don't know his nane?
13 A It was the three of us, the baby, and then
14  believe there was an assistant.
15 Q And that assistant that you recall, can you
16  describe himor her, please?
17 A It was a fenale.
18 Q As you sort of sit here today, do you recal
19 any other occasions where your baby has been adm ni stered
20 an injection in the buttock?
21 A No. Usually they have a shot that's given in
22 their thigh or arm
23 Q How many tinmes has your baby had an injection
24 in her arn?
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1 A She's not a baby anynore, but after that or
2 before that?
3 Q You know, 1'Il clarify the question a little
4 bit further. Do you recall any other occasions where
5 your daughter has been adm nistered a steroid injection
6 apart from Novenber 20167?
7 A Yes, |ast year
8 Q And why did she get a steroid injection |ast
9 year?
10 A Because she was sick. It was during COVID,
11 the pandem c.
12 Q Gotcha. And do you recall if she had been
13 diagnosed with COVID or was it just respiratory illnesses
14  again?
15 A It wasn't respiratory. |t was sonething
16 else. So she had | believe it was the flu or something
17 simlar to the flu.
18 Q Do you renmenber who admi ni stered that
19 injection?
20 A Qur pediatrician, Dr. Wsley Robertson.
21 Q Gotcha. And apart fromthose occasions, as
22 you sit here today, do you recall any other injections of
23 a steroid? Not a vaccination, but a steroid?
24 A No.
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1 Q Ckay. And | believe you had also testified

2 that you had noticed this divot develop. Do you renenber
3 when you first noticed the divot, the exact date?

4 A | don't renmenber the exact date. But before
5 this was taken, this was after our appointnent wth our

6 pediatrician. So this was taken, | believe, after | --

7 around the sanme tine that | filed the conplaint is when

8 this was taken. And then this one started to form before
9 that, but | believe it escalated rather quickly and

10  becane deep. So | want to say probably a couple of weeks
11 before this was taken. Probably three weeks.

12 It started as a small dinple, and we thought
13 it was just a baby dinple |ike she has underneath her

14  butt cheeks right there underneath her buttocks. That's
15 what it looked like when it first started. Kind of like
16 a cellulite dinple.

17 Q And you know how babi es have cellulite or

18 other dinples on their buttocks; correct?

19 A Uh- huh.  Yes.
20 Q Perfect. And then just to sort of clarify,
21 so is it your recollection that the divot started to form
22 about three weeks before that photo was taken in March
23  25th of 2017, so would that have been about Februaryish?
24 A Yes.
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Q Ckay. Gotcha. And just to clarify as well

for the record, this is a photo of your daughter who
we' ve been referring to as Patient A | just want to
make sure that everybody is on the sane page. 1|s that
your understanding as well?

A Yes.

Q Ckay. Perfect. Not another daughter, right?

A Ri ght.
Q Ckay. | just wanted to nake sure of that as
well. And then |I believe you had also testified about

your husband going and getting or requesting the
patient's records?

A Yes.

Q Do you recall, did you go with himwhen he
request ed those records?

A | went with him but | stayed in the vehicle
with the baby, and then he ran in and then had requested
t hem

Q Ckay. Do you recall if he requested it in
writing?

A What he told ne is he went in and then had
asked for any kind of record fromour appointnment. They
said the doctor wasn't there, and they said that they

couldn't give himanything or provide any information,
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and then that's pretty nuch it and that he had wal ked out

because they brushed himoff.

Q Ckay. But just to sort of clarify as well,
Is it your understanding that he did not wite a sort of
witten request for the records, right?

A | wasn't there, so | can't say if he did or
not .

Q And to clarify, you did not submt a witten
request for records; is that correct?

A Correct.

Q And the gentleman that you testified that you
recal | discussing the risks and benefits or, you know,
the risk/benefit of the Kenalog injection, is it your
under st andi ng that --

MR BRADLEY: [I'mgoing to object. | don't
bel i eve she actually ever testified that the risks and
benefits were discussed. She testified that she was told
there woul d be soreness at the site. | don't think she
used the words "risks and benefit." | think that's words
you' re using.

Q (BY M5. BUYS:) M. DelGuosso, if | in ny
question refer to risks and benefits, would it be fair to
assune that that neans the soreness that could occur

after an injection? Do you understand that?
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1 A Ri ght. rage fs
2 Q Ckay. So I'll rephrase the question based on
3 Counsel's objection. So when that gentleman di scussed

4 that there could be soreness, that was before he gave the
5 injection, right?

6 A Yes.

7 Q And is it your testinony here today that the
8 person who discussed that, you don't recall it being this
9 gentleman, right?

10 A Ri ght.

11 Q Ckay. And for the record, I'mpointing to ny
12 right at Dr. Hai Nguyen. And | believe you also

13 testified that your daughter does not have any

14 sensitivity or pain to the injection site currently;

15 correct?

16 A Currently, no.

17 Q Looki ng back at some of the records, |

18 believe you had testified that you submtted these two

19 photos to the Nevada Board of Medical Exam ners; is that
20 correct?
21 A Yes, | have Laura Ward on ny enai
22 attachnent.
23 Q Did you submt any other photos to the
24  investigator?
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A Not on nmy email. These ones.

Q Ckay. So is it fair to say that you didn't
subm t any phot ographs of your daughter's buttocks that
was taken prior to these March 25th, 2017 photos, right?

A No.

Q Ckay. And have you produced any phot ographs
subsequent to these March 25th, 2017 photos?

A After the fact?

Q Correct.

A No.

Q Ckay. And have you ever consulted with an
attorney about, you know, this divot or this dinple?

A | did.

Q All right. And who did you consult wth?

MS. BRADLEY: [I'mgoing to object. | don't
think it's relevant if she was going |looking into a civi
matter. We're not here in acivil matter. W're here
regarding the Board's conplaint filed in this case.

MS. BUYS: | believe it's relevant as to the
i nvestigation and for the purpose of bringing the
conpl ai nt agai nst a physician as well as if |egal counsel
was invol ved which was not disclosed to Dr. Nguyen.

HEARI NG OFFI CER HALSTEAD: |'mgoing to

sustain the objection.
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1 Q (BY M5. BUYS:) Follow ng the Novenber of
2 2016 visit, did your daughter have to be admtted to a
3 hospital for treatnent for those respiratory synptons?
4 A She was admitted for the croup that she had.
5 Q When was she admtted?
6 A | believe it was prior to that is what we had
7 discussed, right? Wat we testified.
8 Q Ckay. And I'Il clarify ny question.
9 A Ckay. You're confusing ne.
10 Q Sorry about that. After this Novenber 4th,
11 2016 visit, was your daughter hospitalized for her
12 respiratory synptons?
13 A No.
14 Q Ckay. Thank you for clarifying that. | just
15 want to make sure | had that record. So when that
16 gentleman di scussed the Kenalog injection with you, was
17  your husband present?
18 A Yes.
19 Q And is it your understanding that your
20  husband did not object to the Kenal og injection?
21 A Correct.
22 Q And you al so did not object to the Kenal og
23 injection being adm nistered; correct?
24 A Correct.
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Q And you don't recall any other details

regardi ng any other side effects that could potentially
be as a result of the Kenal og injection being discussed
with you; is that correct?

A That we were warned about? Just besides the
soreness on the site?

Q Correct. That you recall

A No.

M5. BUYS: |'mjust going to review ny notes,
but | believe those are the questions that | currently
have.

HEARI NG OFFI CER HALSTEAD: Wen you' re done
reviewi ng your notes, do you have any further?

M5. BUYS: Nothing further at this tine.

HEARI NG OFFI CER HALSTEAD: Thank you.

MS. BRADLEY: If | could do a couple of
redirect.

HEARI NG OFFI CER HALSTEAD: | was just going
to go to you.

MR. BRADLEY: Thank you.
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1 REDI RECT EXAM NATI ON

2 BY MS. BRADLEY:

3 Q Ms. Del Gosso, you testified that you don't

4  recognize Dr. Nguyen, who is sitting by Ms. Buys. Is

5 that correct?

6 A Correct.

7 Q Ckay. Is it possible that five years ago,

8 Dr. Nguyen may have | ooked different and that's why

9 you're not recogni zing himtoday?

10 M5. BUYS. Objection. Calls for specul ation.

11 MS. BRADLEY: Ckay. | don't know. | guess

12 do you want to rule on that? | mean, | guess | would say

13 that nost people know that people change their hair color

14  and appearance sonetines over the years.

15 HEARI NG OFFI CER HALSTEAD: | think everyone

16 gets your point. I'msure we all |ooked -- you know,

17 people age. | don't know what to say about that. Your

18 point -- | don't think the point needs to be bel abored.

19 Q (BY M5. BRADLEY:) So it possible that --

20 because your testinony was it was a younger Asian nan

21 wth black hair, | believe. |Is that what you sai d?

22 A Yes. Yes.

23 Q So is it possible if Dr. Nguyen was five

24  years younger and still had darker hair that that could
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1 be the person that you saw? rage 18
2 A No.

3 MS. BRADLEY: Gkay. | have no further

4  questions.

5 HEARI NG OFFI CER HALSTEAD: Thank you.

6 MS. BUYS: If | may, | just have one other

7 question.

8

9 RECROSS EXAM NATI ON

10 BY MS. BUYS:

11 Q Do you recall an MA attenpting to give the
12 injection or just a physician?

13 A Just the physician. Wait. |'msorry. Let
14 me back up. | believe they wanted the nurse to give the
15 injection, and then |I requested the physician give it

16  because | didn't want a nurse to do it.

17 Q CGotcha. Thank you for clarifying that point.
18 And then | believe you also had testified earlier that
19 you renenber one attenpt at the injection. 1Is that
20 correct? Just one attenpt?
21 A Correct.
22 MS. BUYS. Ckay. Thank you very nuch. |
23 appreciate your tine today, M. Del G osso.
24 HEARI NG OFFI CER HALSTEAD: Does that lead to
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anything further?

MS. BRADLEY: No. | have no further
questions for Ms. Del Gosso, and | would ask that she be
excused.

HEARI NG OFFI CER HALSTEAD: Ms. Buys, | don't
know i f she's on your wtness list. |If sheis, do you
agree w th her being excused?

MS. BUYS: She is on our witness |ist, but we
agree that she may be excused.

HEARI NG OFFI CER HALSTEAD: Al |l right. Thank
you, Ms. Del Grosso. W appreciate your tine today.

THE WTNESS: Thank you.

HEARI NG OFFI CER HALSTEAD: Ms. Bradley, did
you want to excuse Ms. Diaz as well? | know he's stil
here, but do you want to relieve hinf

MS. BRADLEY: | can excuse M. Diaz, | think.

HEARI NG OFFI CER HALSTEAD: | neant to ask you
earlier. Your next w tness?

MR. BRADLEY: | would call Dr. Hall

And | think, Dr. Hall, if you want to sit
maybe to the left of Meg.

HEARI NG OFFI CER HALSTEAD: Dr. Hall, were you
swor n?

DR HALL: No.
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1 HEARI NG OFFI CER HALSTEAD: Can you pl ease
2 raise your right hand.
3 (The witness was sworn.)
4 HEARI NG OFFI CER HALSTEAD: Thank you. And
5 and can you pl ease state your nane and spell your nane
6 for the record.
7 THE WTNESS: | can. Scott Hall. Last nane
8 is: HA-L-L.
9
10 DI RECT EXAM NATI ON
11 BY MS. BRADLEY:
12 Q All right. Thank you. So, Dr. Hall, are you
13 licensed as a nedical doctor in the State of Nevada?
14 A Yes.
15 Q How | ong have you been |icensed?
16 A Since 2006, so roughly 16 years.
17 Q And are you licensed in any other states?
18 A Yes. California and U ah.
19 Q How | ong have you been |icensed in those
20 states?
21 A In California, since 2008. |In Uah, it's
22 this year, so recently.
23 Q Where did you go to nedical school ?
24 MS. BUYS. | apologize. Wuld it be possible
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1 to take a quick confort break?
2 HEARI NG OFFI CER HALSTEAD: Yes. Absolutely.
3 Are you okay with that?
4 MS. BRADLEY: Yeah, that's fine. | could use
5 one too.
6 HEARI NG OFFI CER HALSTEAD: So it's 10: 22.
7 Sorry. | know you just got started.
8 THE WTNESS: No probl em
9 HEARI NG OFFI CER HALSTEAD: We're going to
10 take a small break, and let's cone back again at -- How
11  long do you think you need, Ms. Buys? Do you want to do
12 10: 307
13 MS. BRADLEY: That's all | would need.
14 MS. BUYS: Yeah, 10:30 would be fine. |
15 appreciate it. Just five mnutes.
16 HEARI NG OFFI CER HALSTEAD: Thank you.
17 We'll be off the record until then.
18 (Recess.)
19 HEARI NG OFFI CER HALSTEAD: We're back on the
20 record in Case Nunber 21-38084-1. At the tinme we broke,
21 Dr. Hall was testifying on direct, and he had just gotten
22  past his |icensing.
23 | remnd you, Dr. Hall, that you remain under
24 oath.
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Q (BY M. BRADLEY:) So where did you go to

nedi cal school, Dr. Hall?

A Chio State.

Q And what was your residency in?

A Fam |y nedi ci ne.

Q Are you certified by the American Board of
Medi cal Specialties?

A Yes.

Q I n what specialty?

A Fam |y nmedicine. | also have a certificate

of added qualifications in sports nedicine.

Q And what kind of medicine do you practice?

A Full spectrumfam |y nedicine with an
enphasi s on acute nuscul oskel etal injuries.

Q And are you currently clinically practicing?

A Yes.

Q And seeing patients?

A Yes.

Q So if you would turn in the exhibits to
what's been pre-marked as the Board's Exhibit 18 and 19.
So it's probably towards the bottom of your stack there.
Have you seen these docunents before?

A Yes.

Q And what are they?
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1 A They're ny CVW.

2 Q Do they appear to be a true and correct copy

3 of your CV as provided to the Board?

4 A Yes.

5 Q And do they accurately sunmarize your

6 education and experience?

7 A Yes.

8 HEARI NG OFFI CER HALSTEAD: |'msorry. \hat

9 exhibit isit?

10 Q (BY M5. BRADLEY:) Eighteen and 19.

11 Did you prepare those docunents?

12 A Yes.

13 Q And you did provide themto the Board?

14 A | did.

15 M5. BRADLEY: Ckay. Based on that, | would

16 ask that eighteen and 19 be adm tted.

17 HEARI NG OFFI CER HALSTEAD: Ms. Buys?

18 MS. BUYS. No objection.

19 HEARI NG OFFI CER HALSTEAD: Thank you. Board

20 Exhibits eighteen and 19 are adm tted.

21 MR BRADLEY: And can | clarify? MW

22 apologies. |Is Exhibit 6 admtted? | believe | asked,

23 but | just want to make sure.

24 HEARI NG OFFI CER HALSTEAD: | think it was,
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2 MS. BRADLEY: Ckay. | thought | asked, but
3 - -

4 HEARI NG OFFI CER HALSTEAD: Pretty sure it

5 was. Yes.

6 Q (BY MR BRADLEY:) Gkay. Have you served as
7 a peer reviewer for the Board before, Dr. Hall?

8 A Yes.

9 Q Do you recall how many cases you nmay have

10 reviewed for the Board?

11 A | woul d estimate about eight.

12 Q And how | ong have you been revi ewi ng cases

13 for the Board?

14 A | would estinmate since 2010, so approxi mately
15 12 years.

16 Q Ckay. And are you famliar with

17 Investigation 17-17109 regarding Dr. Nguyen?

18 A Yes.

19 Q So let's ook at Exhibit 5, and that has been
20 admitted, and that's the Board's exhibit. So why does

21 the record show that Patient A was taken to see

22 Dr. Nguyen?

23 A So the medical record indicates that chief

24  conpl ai nt of cough and congesti on.
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Q And what else? |Is there any other
I nformati on?

A Yes. There is a description of the history
of present illness including cough, runny nose,

vom ting/congestion with yellow green phlegmfor four

days.
Q How often is vomting noted on that record?
A Vomting is nentioned one, two, three tines
that | read.

Q Ckay. And does it say how often that the
patient was vomting?

A Vomiting once a day for four days.

Q Do you see anything noted that says that ora
steroids would not -- was nentioned to not be enough for
this patient?

A | do not.

Q So based on your review of the records in
this case, what treatnent would you have provided to the
patient?

A | al so woul d have chosen corticosteroids.

Q Ckay. Oal or?

A Yes, | woul d have chosen oral
corticosteroids.

Q But you woul d not have done an injection?
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| woul d not have done an injection.

And why woul d you not do an injection?

The nedi cal evidence indicates that when ora

nmedi cation is reasonable or feasible, that is the

preferred nethod.

Q

Ckay. And so in this case, why do you think

that i1t's reasonable or feasible for the oral nedication?

A

VWell, Dr. Nguyen chose to prescribe oral

corticosteroids.

Q So he chose to prescribe oral?

A Yes.

Q And the injection?

A That is correct.

Q And that's what the records shows?

A That's what the record shows. Yes.

Q Ckay. And do you have concerns with that?

A | do have sone concern given the potenti al
conplications froman intranuscular injection. | would

note that the nedical evidence and the references |

provided will allow for an intranuscul ar injection, but

oral is preferred.

Q

Ckay. And so the treatnent you woul d have

prescribed is different than what Dr. Nguyen did in this

case?
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1 A There is a subtle difference. Yes. rage of

2 Q Ckay. What dose of Kenalog did the patient

3 receive according to the medical records? 1| don't know

4 if you can tell in those.

5 A The dose was by ny recol |l ection was

6 approximately 20 mlligrams. Let ne confirmthat here.

7 The nedical record in Exhibit 5 indicates: Admnister

8 Kenalog 40 mlligrans per mlliliter. |1t does not

9 specifically give me the exact dosing, but | believe in

10 other exhibits, it's 20 mlligrans.

11 Q Ckay. And | think you can also turn, if you

12 want, to Respondent's exhibit, and | believe it's 12.

13 It's the newer shot adm nistration record. | believe

14 you're famliar with that?

15 A Yes. | may not have that one.

16 Q We can provide you with a copy because | know

17 we have one for you. And | think we may have a col or

18 copy; at least mne is color. Yeah, there we go.

19 A Yes.

20 Q Does that provide the dosing, that record?

21 A So the dose listed here is one mlliliter,

22 and that, according to the Kenal og description here, or |

23 shoul d say the Kenal og description in Exhibit 5 lists 40

24 mlligrams per mlliliter. |It's difficult to for ne to
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confirmthat exact dosing, but this record woul d suggest

If Exhibit 5 is also correct that admnistration of 1
mlliliter would be approxinmately 40 mlligrans of
Kenal og.

Q Ckay. So they're consistent then at | east

wth regard to the dosing?

A It's alittle hard to say because under the
di splay name -- well, at the top, it says, "Kenalog, 40
mlligrams per mlliliter injection.” So |I'mgoing to
say yes. It appears that there was one mlliliter

adm ni stered which would be 40 mlligrams of Kenal og.

Q Ckay. So | think you identified you had
concerns regarding the treatnent. Let's talk about
I nformed consent. So what is informed consent?

A So infornmed consent woul d be where the risks,
benefits and alternatives are discussed with the patient
and they have the option to elect to receive or not
receive a certain treatnent.

Q I's that the sanme as requesting a treatment?

A | would draw a distinction between requesting
and consenting or providing inforned consent.

Q Ckay. And what is informed consent when you
have a patient who is a mnor?

A So when you have a mnor, obviously you would
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obtain informed consent fromtheir parent or |egal

guar di an.

Q And then what do you do when you get infornmed
consent? |s that docunented?

A Yes. So nedical treatnent, there should be
I nformed consent and it should be docunent ed.

Q And how woul d you docunent it?

A So typically how would | docunment it in the
medi cal record, you would have a discussion or include a
description of what you did to informthe individual and
acknow edge their consent.

Q So let's go back to Exhibit 5 and |I'm
| ooking at a page that's marked NSBME 014. | think it's
the top page in Exhibit 5.

A Ckay.

Q And so if we go right above, there's a
headi ng that says, "Chief conplaint.” Right above that,
there's a line that starts with, "Patient." Could you
read that for us?

A Yes. It says, "Patient agrees with treatnent
pl an and verbal i zes understanding."

Q So what does that nean to you?

A So that to me would nean that the patient is

going to agree with the treatnment plan and understands
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Q Ckay. And who is the patient in this case?

A So the patient in this case is listed on the
docunent is Patient A Del G osso.

Q And how ol d is Patient A?

A Patient A at the time --

HEARI NG OFFI CER HALSTEAD: Excuse ne. |
t hought we were --

MS. BRADLEY: Patient A. |I'msorry.

HEARI NG OFFI CER HALSTEAD: So | will direct
that she be referenced as Patient A and that any prior
references to her nanme in the record be reflective of
t hat desi gnati on.

Q (BY M5. BRADLEY:) Thank you, and I
apol ogi ze. So how old is Patient A?

A Patient Ais approximtely three years old.
Just under three years old.

Q Or just under two?

A Excuse ne. Just under two years ol d.

Q Ckay. So just under two years old. So is
she capabl e of consenting?

A No.

Q So in this case, | think you already

testified, but who should be consenting in this case?
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1 A The parents. rage 9%
2 Q And this docunentation here, | nean, do you

3 think that's docunenting an inforned consent?

4 A No, | do not.

5 Q Why ?

6 A Wl |, because the statenent here suggests the
7 patient was providing consent and we -- the patient's

8 incapable of providing informed consent in this case.

9 Q Ckay. Because the patient is a mnor?

10 A Correct.

11 Q And then what about the parents? Wuld this
12 sufficiently docunent informed consent on behal f of

13 parents in your view?

14 A No, because it does not state parents.

15 Q Ckay. But what about risks and benefits?

16 A | do not see a description of the risks and
17  benefits.

18 Q | nean, and | think again, you said you would
19 docunment -- | nean, what would your sentence |look like if
20 you were docunenting informed consent in a case |like

21  this?

22 A So in ny practice, we would typically have a
23 separate sheet that would docunent this is the treatnent
24  proposed, these are the potential risks, this is the
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benefits and these are the alternatives. So in ny

practice, we would include a docunent that a patient
woul d elect to sign if they wanted to proceed with an
intranmuscul ar or what's nore commonly for ne is a joint
I nj ection.

Q Ckay. So you would have a separate witten

docunent that the patient signs?

A Yes.

Q Or the guardi an?

A Yes.

Q Is it required that it be a witten docunent?
A No. M study of this question indicates that

witten or verbal may suffice for inforned consent. So
have encountered this clinically. | have some -- | have
physi ci an situations who choose to do it like | do, which
Is to have witten consent, and there are other
physi ci ans who choose to use a verbal consent.

Q Ckay. But based on the docunentation in this
case, do you think the verbal consent was conplete?

A | do not.

Q Ckay. Do you believe that the Kenal og
I njection was necessary in this case?

A No.

Q And why was that?
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1 A The reason being is the nedical references

2 recomend oral therapy when that's feasible. And in this
3 case, oral therapy was prescribed, and so it appears

4  redundant to also adm nister an intranuscul ar injection.
5 Q And is there a concern with prescribing, |

6 guess, double prescribing the nedication or prescribing

7 it intw different ways?

8 A There is a concern. Essentially, if you were
9 going to adm nister both oral and intranuscul ar

10 corticosteroids, dosing considerations would be rel evant.
11 Q What coul d happen if a patient got too much
12  steroid?

13 A There's a fairly -- there are a nunber of

14  things that can happen. Qbviously, corticosteroids, we
15 are primarily using in nmedicine to -- and what's

16 applicable in this case is to reduce or treat

17 inflanmnmation, but it also influences the endocrine system
18 and other organ systems within the body. So an excess

19 dose of corticosteroids could have a detrinental effect.
20 Q Ckay. So in your view then, the standard of
21 care would not include prescribing nedication, two
22 different versions of the sane nedication?
23 A That would --
24 M5. BUYS: I'll just make an objection. On,
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sorry. (Objection, as the question's vague. \Wen you're

referring to the two types the sane nedication, we're
referring to Predni sone and Kenalog, so | just want to
make a clarification for the record.

Q (BY M5. BRADLEY:) Gkay. |'Il rephrase.

What woul d the standard of care have dictated the patient
be prescribed in this case?

A So as | reviewed the nmedical literature, the
standard of care in this case and under the diagnosis
that 1"musing is croup.

Qobvi ously, Dr. Nguyen, in his docunentation,
he lists cough with possible croup. And | think that's a
very reasonabl e diagnosis, but under a diagnosis of
croup, corticosteroids are reconmended. And the nedica
literature states that one can use oral or intramuscul ar
corticosteroids for treatnment of croup, so that woul d be
the standard nedical care. | did not find references
that woul d support both oral and intranuscul ar
corticosteroids.

Q Ckay. And are there concerns, separate
concerns for giving an injection |ike Kenalog to a child
versus an adul t?

A Honestly, | don't know that there would be

nmore concern with admnistering it in a pediatric
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1 situation versus an adult situation. | think the rrg g -
2 and benefits woul d be roughly the sane.

3 Q Ckay. Do you believe -- so let's go to

4  Exhibit 6, which has been admtted, and that's a

5 photograph. So looking at this exhibit, does that appear
6 to you to be possibly the result of a Kenalog injection?
7 A Yes.

8 Q Have you seen sonething |ike that before?

9 A Yes.

10 Q And so what happens? Wiy are we seeing a

11  photo with a divot Iike that?

12 A So a known conplication of Kenal og

13 admnistration when it's done intramuscularly is where if
14  the nedication gets into subcutaneous tissues, it can

15 lead to atrophy of those tissues. And so this type of

16 conplication is a known conplication froma Kenal og

17  injection.

18 Q So even if it was done in the nmuscle, this

19 could still happen?
20 A So according to the manufacturer, that risk
21 is mnimzed if the injection is done intramuscularly.
22 But this could happen if that nedication reached the
23  subcut aneous tissues.
24 Q Ckay. So it sounds like then but just -- I'm
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1 going to ask anyway. So does it look |ike the injection
2 was provided appropriately based on this photo?

3 A Based on the photo, one would question the

4 depth of the injection

5 Q Let's go back to Exhibit 5. And again, I'm
6 |ooking at page 014, that first page. There's a line

7 kind of in the mddle under plan that starts wth,

8 "Admnister." Could you read that for us, please?

9 A Yes. It says: "Adm nister Kenal og 40

10 mlligrans per milliliter injection suspension,” in

11  parentheses, "(Triantinolone acid)" -- I'mgoing to m ss
12  this nane.

13 Q Sorry.

14 A It's Triancinol one.

15 Q Ckay. | guess what |'mreally interested in
16 that last part. |t says: After once.

17 A Ch, got it. It says: "Inject 0.5

18 mlliliters intramuscularly once to be done Novenber 4th,
19  2016."
20 Q So when this was docunented, had the
21 injection occurred based on that sentence?
22 A | would read this as an order fromDr. Nguyen
23 for his staff to provide the injections, the way | would
24 read this.
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Q Ckay. So it was docunented that it was going

to be done intramuscul arly?

A Yes.

Q But how it was actually injected, is that
docunent ed?

A Not on this form

Q Ckay. |If we go to the Exhibit 12, | believe,
which is the Respondent's col or copy.

A It may in the main, the other binder. Cot
it. Okay. I'mon Exhibit 11. 1Is that the one you're
referring to?

Q | think so, yeah. [It's the color copy of the
I njection record.

HEARI NG OFFI CER HALSTEAD: Just for the
record because you had the actual conference, prehearing
conference disclosure marked as Exhibit 1, that actually
comes out as Exhibit 12. | knowit's marked different in
your binder, but that's how we did it.

Q  (BY M5. BRADLEY:) Okay. Twelve. |
apol ogi ze. (Okay. So |ooking at that, does it show where
the injection was provided?

A Yes. So this injection register states the
right gluteal region.

Q And does it say, under route, it tells us the
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1 kind of injection? rage 98
2 A It does. It states intranuscular.

3 Q Interestingly, there's a date and time for

4 the injection. Do you see that?

5 A | do.

6 Q And what is that?

7 A So | would assune that that woul d represent
8 the date of docunentation and the time which woul d

9 roughly correlate with when the injection was

10  admi ni stered.

11 Q Ckay. So what does it show just for the

12  record on here?

13 A It's listed at 4 Novenber 2016, at 6:56 p.m
14 Q Ckay. And there is even an adm ni stered by.
15 A Yes.

16 Q What's that nanme for the record?

17 A The medical record states Hanpton, Chanel

18 Q And if we go back though to Exhibit 5 and the
19 Board's exhibits, on the top of that page, that top page
20 14, there's sonething that says DOS. What is that?
21 A Date of service is 11-4-2016. Novenber 4th,
22 2016.
23 Q And at what tine?
24 A 10: 45 a. m
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1 Q So those times don't correlate, do they’.ﬁ,age >
2 A No.
3 HEARI NG OFFI CER HALSTEAD: |'msorry. \here
4 are you | ooking at 10:45 a.m?
5 THE WTNESS: It's at the very top.
6 HEARI NG OFFI CER HALSTEAD: That's Exhibit 5?
7 MS. BRADLEY: Yeah.
8 THE WTNESS: It's the upper right-hand
9 corner of Exhibit 5, page 14.
10 Q (BY MR BRADLEY:) Gkay. And I'mjust
11  checking Exhibit 5. Do you see that sanme nane, that
12  Chanel Hanpton? | don't see that name on this record.
13 I'mjust --
14 A | do not. The nedical assistant |isted on
15 page 16 of Exhibit 5 is d enisha Barner
16 Q Ckay. And the tine for 3 enisha's note, what
17 time is that?
18 A 10: 42 a. m
19 Q And then what's the time for Dr. Nyugen's
20 note?
21 5:19 p. m
22 Q Ckay. So do we know when the patient was
23 seen by this record?
24 A | would follow the date of service listed on
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the nedical record which, is |listed as Novenber 4, 2016,
at 10:45 a.m

Q Ckay. So then it sounds |ike the patient was
seen earlier in the norning and then perhaps by the end
of the day, Dr. Nguyen signed the note?

A Unh- huh.

Q And t hen perhaps by the end of the day,
that's al so when that shot adm nistration record was
creat ed?

A That woul d be logical. Yes.

Q Is it nore painful to receive an injection
intranuscul arly or superficially? Wich one?

A They hurt. Yeah, they hurt.

Q Woul d the bruising that Ms. Del Gosso
descri bed in her testinony, would that have occurred for
an intranuscul ar shot?

A It coul d.

MS. BUYS: (Objection, msstates testinony.
She did not actually testify regarding bruising as she
testified here today.

Q (BY MR BRADLEY:) I'll withdraw the
question. Wuld you please turn to what's been
pre-marked as the Board's Exhibit 7 through 17. These

haven't been admtted yet. So have you seen these
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1 docunents before? rage 102
2 A Yes.

3 Q And what are they?

4 A So that's the nedical literature | reviewed
5 to assist with rendering an opinion.

6 Q Ckay. So let's look at the first one, which
7 is Exhibit 7. And | believe it's titled, "Cinical

8 Practice," and then it says, "Croup" fromthe New Engl and
9 Journal of Medicine. So did you provide this to the

10  Board?

11 A | did.

12 Q Does this appear to be a true and correct

13 copy of the article, one of the articles that you relied
14  on when assessing Dr. Nguyen's care in this case?

15 A Yes.

16 Q Did you provide this docunent to the Board?
17 A Yes.

18 Q Does this article articulate the standard of
19 care that woul d have been in effect as of Novenber 4,

20 2016, when Dr. Nguyen saw the patient in this case?

21 A Yes.

22 M5. BUYS: I'Il just lodge a | ate objection
23 as to vague as to what the standard of care is as this is
24  regarding just the treatnent of what appears to be croup.
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1 So |l just wanted to nmake an objection for the recofgge e
2 Apol ogi ze for the del ay.

3 MR. BRADLEY: So I'd ask that Exhibit 7 be

4 admtted.

5 HEARI NG OFFI CER HALSTEAD: Ms. Buys, noting
6 your objection, do you stipulate to the exhibit being

7 admtted at this point?

8 M5. BUYS. Correct, with the objection noted.
9 Thank you.

10 Q (BY MR- BRADLEY:) Let's turn to Exhibit 8.
11 So this one is called "Acute Managenent of Croup in the
12  Energency Departnment.” |Is this a docunent you' ve seen
13  before?

14 A Yes.

15 Q And is this sonething that you relied on when
16  providing your opinion to the Board?

17 A Yes.

18 Q Now, if you look at the bottom it appears --
19 Can you tell us what the copyright date is there?
20 A Yes. It's 2017.
21 Q All right. And do you recall the date of
22 service that Dr. Nguyen saw the patient?
23 A Yes. It was the 4th of Novenber, 2016.
24 Q Ckay. And | think you testified that you
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1 relied onthis article to nmake your opinion to the Board?

2 A It's one of the articles that | used. Yes.

3 Q Wul d the standard of care articulated in

4 this article, was it different at the tine that

5 Dr. Nguyen saw the patient?

6 A No.

7 Q And this appears to be a true and correct

8 copy of the article that you provided to the Board?

9 A Yes.

10 MS. BRADLEY: So based on Dr. Hall's

11 testinony, |'d ask that Exhibit 8 be admtted.

12 MS. BUYS. And we would further like to | odge

13 objection, as this refers to acute managenent of croup in

14  the energency departnent and the care rendered was at an

15 urgent care facility. And again, it |looks |ike, even at

16 the top, it is a 2017 article. So we would just |ike

17 that noted for the record.

18 HEARI NG OFFI CER HALSTEAD: Ckay. Wth that

19 notation, do you stipulate to the adm ssion?

20 MS. BUYS. Yes, we stipulate to that is what

21 Dr. Hall relied upon in formng his opinion.

22 HEARI NG OFFI CER HALSTEAD: Thank you.

23 Q (BY MR BRADLEY:) Al right. In Exhibit 9,

24 this is called, "Croup D agnosis and Managenent." Have
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you seen this docunment before, Dr. Hall?

A Yes.

Q And this is an article that you provided to
the Board with your review of this case?

A Yes.

Q Do you see the date at the bottom of the
article for the copyright? Wat is that?

A Yes. The date is 2018.

Q And woul d anything in this article have been
different? Like would the standard have changed from
2016 to 2018, when this was published?

A No.

Q And how do you know that?

A Well, the way that these articles are
witten, as |'ve been an author for the Anerican Fam |y
Physician, for exanple, for this article, these articles
are typically in process about two years before an
article is published. So, in other words, the authors
are going to wite this article. They're going to submt
it for peer review. It's going to be peer reviewed, it's
going to cone back for editing, and that process takes a
year or two. So yes, it would be consistent with the
medical literature in 2016.

Q Ckay. And so this appears to be a true and

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

1 correct copy of the article that you provided to tﬁgge o
2 Board?

3 A Yes.

4 MS. BRADLEY: | would ask that Exhibit 9 be
5 admtted.

6 HEARI NG OFFI CER HALSTEAD: Ms. Buys?

7 MS. BUYS: And we'd further note for the

8 record our objection that this article appears to have

9 been witten May 1st of 2018, and therefore would not

10  have been in existence at the time Dr. Nguyen provided
11 care in 2016. But with that objection on the record, we
12 can stipulate as to admssibility as this was a basis of
13 Dr. Hall's opinion in this case.

14 HEARI NG OFFI CER HALSTEAD: Thank you. Number
15 9 wll be admtted. | note the objection.

16 Q (BY MR BRADLEY:) Thank you. Going to

17  Exhibit 10, have you seen Exhibit 10 before? | think the
18 next one, probably.

19 A Yes.
20 Q Ckay. And so it's titled, "Kenal og-40
21 Injection.” Do you know where this cane fronf
22 A Yes. So it's the reference as provided by
23 the manufacturer relative to the use and adm nistration
24  of Kenal og.
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Q And is this sonething that you found in your
research?
A Yes.

Q How did you find it?
A So these docunents are included with the
medi cati on, and you can search for themand they're
avail able free online, too.
Q Ckay. And did you find this one?
A Yes.
Q Where did you find this one?
A So good question. | believe it was fromthe
FDA website, is ny belief.
Q Ckay. And you reviewed this docunment and
provided it to the Board?
A Yes.
Q Based on -- and this appears to be a true and
correct copy of what you provi ded?
A Yes.
MS. BRADLEY: Based on Dr. Hall's testinony,
| woul d ask that Exhibit 10 be admitted.
HEARI NG OFFI CER HALSTEAD: Ms. Buys?
MS. BUYS: We further note for the record our
objection that this docunent appears to be updat ed.

Ms. Bradley may be referencing the next exhibit with
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regard to the date, as this is | abeled as inconplete or
partial, and the IC s Exhibit Nunmber 11 is |abeled as
conplete, but to the extent that it is updated, it is
uncl ear and specul ative as to whether it was in effect,
t he gui dance provided at the tinme Dr. Nguyen provided
care and treatnment in 2016.

HEARI NG OFFI CER HALSTEAD: Thank you.

M5. BUYS. O herwi se, we do. Thank you

HEARI NG OFFI CER HALSTEAD: Al right. So
noting that objection, Exhibit 10 will be adm tted.

Q (BY MR- BRADLEY:) Gkay. So let's turnto
Exhibit 11. Have you seen this before, Dr. Hall?

A Yes.

Q And what is this?

A So this is further docunentation fromthe
manuf act urer of Kenal og regardi ng the use and
adm ni stration of that particular medication.

Q Ckay. And | do think if we turn to the |ast
page of this exhibit, we do see a date on there. What's
the date on this one?

A June 2018.

Q And you | ocated this docunent?

A The sane process. | went to the FDA website.

Q

Ckay. And do you recall if it differs from
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the previous one? Because they have the sane titlg?ggtIOS
least. | can tell the print is different.

A | do not recall the distinction between these
t wo.

M5. BUYS. To clarify for the record, when
you say "The previous one," are you referring to ICs
Exhi bit Number 10?

MR BRADLEY: Yeah.

MS. BUYS: Ckay. Thank you for clarifying.

Q (BY MR BRADLEY:) Okay. So is this
sonmet hing then that you provided to the Board when you
reviewed this case?

A Yes.

Q And this appears to be a true and correct
copy of what you provided to the Board?

A Yes.

MS. BRADLEY: Based on Dr. Hall's testinony,
I'd ask that Exhibit 11 be admitted.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

MS. BUYS. And consistent with our prior
obj ections, we object that the date of this docunent is
after the date of care. This is |abeled June of 2018,
and the care provided was in 2016, but we stipulate as to

the adm ssibility that this was a docunent relied upon by
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1 Dr. Nguyen.

2 HEARI NG OFFI CER HALSTEAD: Thank you. | do

3 note the objection, and Exhibit 11 is admtted.

4 Q (BY M5. BRADLEY:) So let's go to Exhibit 12,
5 what's been pre-nmarked as 12 and not yet admtted. And

6 this is titled, "Docunenting Vaccination." Dr. Hall,

7 have you seen this before?

8 A Yes.

9 Q And what is this?

10 A So this is information | obtained from an

11  inmuni zation website to provide information regardi ng how
12  docunentation would occur in the nedical record.

13 Q Ckay. And so this is about docunenting a

14  vaccination. |Is there a vaccination in this case?

15 A There is no vaccination in this case.

16 Q So why did you pull this one?

17 A So | pulled this one because | was trying to
18 find several references that woul d descri be how when

19 something is admnistered to a patient, how that would be
20 docunented in the nedical record.

21 Q And so you felt that docunenting the

22 vaccination mght be simlar to docunenting an injection?
23 A Yes.

24 MS. BRADLEY: Based on Dr. Hall's testinony,
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|'d ask that Exhibit 12 be adm tted.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?
MS. BUYS: And we'd just |odge further
obj ection regarding the date of this article appears to
be updated, and relevance as it refers to vaccination as
opposed to a steroid injection but do stipulate as to its
adm ssibility to show that this is a docunent that
Dr. Hall relied upon in formng his opinions.
HEARI NG OFFI CER HALSTEAD: Thank you. Wth
that, | note the objection, and Exhibit 12 wll be
adm tted.
Q (BY MR BRADLEY:) Okay. And Exhibit 13,
Dr. Hall, do you see that one?
A | do.
Q And it's titled, "Evaluating Medical Decision
Maki ng Capacity in Practice." Do you see a date for this
article?
A Yes. So the article was published on July
1st, 2018.
Q And does this appear to be a true and correct
copy of what you provided to the Board with your review?
Yes, it does.
Q And you relied on this as part of your review

of this case?
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A Yes.

Q And | think you already testified, but what's
contained in here would not be different than what was
the standard of care as of Novenber 4th, 20167?

A Yes.

MS. BRADLEY: Based on Dr. Hall's testinony,
I'd ask that Exhibit 13 be admtted.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

MS. BUYS. Thank you. Respondent further
objects that the date of this article appears to be July
1st, 2018, which was alnost two years after the care
provi ded in 2016, and therefore not in existence at the
time but does stipulate that this is an article that
Dr. Hall relied upon in formng his opinions in this
matter.

HEARI NG OFFI CER HALSTEAD: Thank you. | note
the objection, and Exhibit 13 is adm tted.

Q (BY MR BRADLEY:) Then let's ook at Exhibit
14 next, please. So this is titled, "Croup."” What does
this appear to be fron?

A So this is an article published in the
Lancet, which is a nedical journal.

Q Ckay. And then | think we can | ook at the

date on top there as well.

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

W

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

_ _ . . Page 112
A Yes. This article was published in January

or February of 2008.

Q Ckay. And does this appear to be a true and
correct copy of an article that you provided to the
Boar d?

A Yes.

Q And this is sonething that you relied on in
your review of this case?

A Yes.

MS. BRADLEY: Based on Dr. Hall's testinony,
I'd ask that Exhibit 14 be admtted.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

MS. BUYS: And we stipulate that this is an
article that Dr. Hall relied upon in formng his opinions
inthis matter and therefore stipulate to its
adm ssibility.

HEARI NG OFFI CER HALSTEAD: Thank you.

Exhibit 14 will be admtted.

Q (BY MR BRADLEY:) So now we are on Exhibit
15. This is titled, "Chapter 15: Intranuscul ar
Subcut aneous and Intradernmal Injections.” Have you seen
this before, Dr. Hall?

A Yes.

Q And what is that?
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A So this is one of the chapters froma

text book on current procedures in pediatrics, and it's
information fromthat particular publication.

Q Ckay. Do we have a date for this, | wonder?
Let's see fromthe back.

A | think I should be able to find it here. So
this particular book was published in 2007.

Q Ckay. 2007?

A Yes.

Q Ckay. And does this appear to be a true and
correct copy of the chapter that you revi ewed when
form ng your opinion in this case?

A Yes.

MS. BRADLEY: Based on Dr. Hall's testinony,
I'd ask that Exhibit 15 be admtted.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

MS. BUYS. And then we further also go and
object to the extent we can't find a date on the copy of
the article that we have. |t appears to be updated to us
as well as object to the reference to intradernal
injections. It's not relevant to the care at issue in
this case. W do stipulate as to its adm ssion to show
that this is a docunment Dr. Hall relied upon in formng

his opinions in this case.
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1 HEARI NG OFFI CER HALSTEAD: Thank you. Pﬁgﬁo%é4
2 the objection, and Respondent's Exhibit 15 is admtted.

3 Q (BY M5. BRADLEY:) Dr. Hall, why did you pul
4  this document? Do you renenber in your review?

5 A Yes. | was trying to find the nost rel evant
6 information | could regarding the clinical situation

7 presented, which was an intranmuscular injection in a

8 pediatric patient.

9 Q And you testified that this is froma book

10 called -- Wat was the nane of the book again?

11 A The nane of the book is Current Procedures;
12  Pediatrics.”

13 Q Ckay. Thank you. Al right. And then let's
14 go to Exhibit 16. This is titled, "Miscul oskel etal

15 Injections - a Review of the Evidence." Have you seen

16 this before?

17 A Yes.

18 Q And what is this?

19 A So this is an article witten in the Anerican
20 Fam |y Physician regarding nuscul oskel etal injections.
21 Q And it appears it's dated Cctober 15, 20087
22 A That is correct.
23 Q And does this appear to be a true and correct
24  copy of an article that you provided to the Board?
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Page 115
Yes.

Q And you relied on this in formng your
opinion in this case?

A Yes.

Q And it's about nuscul oskel etal injections.
I's that the sanme kind of injection that we had in this
case?

A There's a distinction | would draw between
generally what we woul d call a rmuscul oskeletal injection
versus what was adm nistered to Patient Ain this case.
Having said that, there are sone simlarities.

Q And so you felt like it was relevant to
revi ew?

A It was relevant. Yes.

MS. BRADLEY: (Okay. Based on Dr. Hall's
testinony, | would ask that Exhibit 17 be admtted.

HEARI NG OFFI CER HALSTEAD: Exhi bit 16.

MS. BRADLEY: Sorry. Yeah. Sixteen.
apol ogi ze. Gosh, |I'malready junping ahead.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

M5. BUYS. Yes, and Respondent further
objects that again, we're dealing with an intranuscul ar
injection rather that a nuscul oskel etal injection and

therefore objects to the relevance of this article as to
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the standard of care; both its reference to treatnment of

condi tions such as bursitis and carpal tunnel which are
not at issue in this matter. But we do, however,
stipulate to the admssibility to denonstrate this was an
article relied upon by Dr. Hall in formng his opinions
In this case.

HEARI NG OFFI CER HALSTEAD: Thank you. | note
the objection and | admt Respondent's Exhibit 16.

Q (BY M5. BRADLEY:) Gkay. | then would go to
Exhibit 17, which is titled, "Joint and Soft Tissue
I njection.” Have you seen this before, Dr. Hall?

A Yes.

Q And what is it?

A So it is an article witten for the Anerican
Fam |y Physician describing joint and soft tissue
I nj ections.

Q And is that the same kind of injection we
have in this case?

A It is, yes, generally speaking, yes.

Q Ckay. Maybe can you explain that for ne?
Because a joint injection sounds different to nme than an
I ntramuscul ar one, but |I'mnot a doctor.

A Yeah. So the difference that | woul d

describe is a joint injection is what you woul d inmagine,
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and that involves putting a needle into a joint and

adm nistering a nedication. A soft tissue injection
woul d be different. That woul d be placing medication
into the soft tissues. And by definition in this
article, that would include into subcutaneous tissues or
into the nuscles.

Q Ckay. And this appears to be a true and
correct copy of an article that you provided to the Board
I n your review of this case?

A Yes.

Q And then for the record, | think on the
bottomof the first page there, there's a date of this
article. Do you see that?

A Yes. July 15th, 2002.

MS. BRADLEY: Based on Dr. Hall's testinony,
we woul d ask that this article be admtted into evidence.

HEARI NG OFFI CER HALSTEAD: Ms. Buys?

MS. BUYS: And yes, we further object as to
the relevance of this article as it deals with again
joint and soft tissue injections as opposed to
intramuscul ar injection for treatment of respiratory
synptons, and we therefore object to the relevance as to
the standard of care. However, we do stipulate to the

adm ssibility to show that there was an article relied
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1 upon by Dr. Hall in formng his opinions in this ng??gr}18
2 HEARI NG OFFI CER HALSTEAD: Ckay. | note the
3 objection. | admt Respondent's Exhibit 17. Thank you.
4 Q (BY MR BRADLEY:) So, Dr. Hall, I think

5 you' ve | ooked at the Board's Exhibit 5 a lot, and we've

6 also |ooked at the Board's Exhibit 11 or -- sorry --

7 Respondent's Exhibit 11, which is that shot record. |If

8 wegoto--

9 HEARI NG OFFI CER HALSTEAD: Respondent's

10 Exhibit 12.

11 Q (BY M5. BRADLEY:) Oh, Respondent's Exhi bit
12 12. | apologize. | need to change these. 1'll do that
13 at lunch. |If we go to Respondent's Exhibit | think it's
14 5 and 6, |I'mlooking at nedical records. |Is that what we
15 have for 5 and 6 for Respondent?

16 MS. BUYS. Are you referring to a certain

17 Bates stanped page?

18 MS. BRADLEY: No, I'mjust referring to the
19 exhibits and |'mhoping | have the exhibit nunbers right.
20 HEARI NG OFFI CER HALSTEAD: Respondent's 57?

21 MS. BRADLEY: Respondent's 5 and Respondent's
22 6.

23 HEARI NG OFFI CER HALSTEAD: And Respondent's
24 6.
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1 MS. BRADLEY: Yes. Ckay. I'n1|ookingpgget%é9

2 right thing, and | think that you have themin your

3  binder too.

4 HEARI NG OFFI CER HALSTEAD: Ms. Buys, | have

5 Respondent's 5 is the HealthCare Partners Medica

6 Goup-700 building wth the address of Warm Springs Road,

7 and then Exhibit 6 starts with a certificate of the

8 custodian of records, and its corporate office and it

9 says: "Allscripts" on the top right.

10 MS. BUYS: Thank you. That's what we have in

11  front of us as well.

12 HEARI NG OFFI CER HALSTEAD: (Ckay. Thank you.

13 Q (BY MR BRADLEY:) Have you seen these

14 before, Dr. Hall?

15 A | may be out of order here because | think

16 mne are a little different. | just need to nmake sure

17 1'mon the right record.

18 Q Ckay. That's 5.

19 A We're going to use this one. Al right.

20 got it. Number five.

21 Q Yeah. Have you seen those before?

22 A This first page, | have not seen before or at

23 least | don't recall seeing it before. | do recall -- so

24  the first page, |'ve not seen before. The subsequent
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1 pages are consistent with what | reviewed regarding the
2 nedical record fromthe date of service Novenber 4th

3 2016.

4 Q And | guess | just want to tal k about the

5 records alittle bit. Are you famliar with a standard
6 in Nevada regarding what consists of tinely, |egible

7 accurate and conpl ete nedi cal records?

8 A | woul d say your description is somewhat

9 self-evident to nme that nedical records should be

10 legible, they should be conpleted in a tinmely manner, so
11  yes.

12 Q Ckay. And | know I've had you | ook at a | ot
13 of the Board's exhibits, and the reason | wanted you to
14 | ook at the Respondent's is | think there's a handfu

15 nore pages of nedical records that Dr. Nguyen has

16  provided than what we had initially obtained.

17 A Yeah, | agree. Yes, | agree.

18 Q Ckay. Because ny question really is: Based
19 on what we've tal ked about today, would you say these
20 records are tinely, legible, accurate and conplete?
21 A What | reviewed previously, so that for the
22 record is pages 2, 3, and 4, appear to ne to be tinely,
23 legible and accurate in the sense that there are --
24  \Well, I'maware that there are sone additional pages now,
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1 sol would question if we had all of the nedical records
2 wthny original review That's what | would question.
3 Q Ckay. But, for exanple, | think we tal ked
4  about the informed consent docunentation

5 A Yes.

6 Q Do you think that should have been nore

7 conplete in the record?

8 A Yes.

9 Q And so if informed consent isn't docunented
10 as conpletely, | nean, does that make the record now not
11  conplete?

12 A Yes. One would need to docunent inforned

13 consent. Yes.

14 Q And if it's not docunented, |'ve heard people

15 say if it's not docunented, it didn't happen. Is that

16 something --

17 A |'ve heard the sane thing.

18 Q And where have you heard that?

19 A Vell, in my nedical training and certainly

20 froma nedical/legal perspective, |I've heard the sane

21  principle discussed.

22 Q Ckay. Wiy is docunentation so inportant in

23  patient records?

24 A Vell, | think this is a great exanple, is
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1 we've heard testinmony today fromMs. Del Gosso, and it's
2 difficult to recollect an event that happened years ago.
3 And so to provide an accurate, tinely and | egi bl e nedi cal
4 record provides an opportunity to support a treatnent

5 plan and provide an appropriate indication for the

6 recommendati ons provided.

7 Q Ckay. And then as far as the Board's

8 standard for mal practice, are you famliar with that?

9 A |'ve read through it.

10 Q Ckay. And is it your understanding that it's
11 different perhaps than it mght be in a civil case?

12 A Yes.

13 Q Do you know how it's different?

14 A | don't.

15 Q So the Board's standard for mal practice is
16 that a person has failed to use reasonable care, skill

17  or know edge ordinarily used under simlar circunstances.
18 So do you believe that Dr. Nyugen's care constitutes

19 nmal practice as defined by the Board?
20 A So yes, so nmy witten statenment, yes,
21 stated that.
22 Q Ckay. And what was the reason for that?
23 A There were three reasons that | nade that
24  statenent. Nunber one: | could not find docunentation
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1 of informed consent for adm nistration of Kenal og rage 128
2 intranuscularly. Number two: | didn't understand the

3 reasoning behind providing both oral and intranuscul ar

4 corticosteroids. And finally, there wasn't -- in the

5 nmedical record | initially reviewed -- there was not a

6 description of how the injection was adm ni stered.

7 Q Ckay. And but now we have that?

8 A We now have that.

9 Q Ckay. But also too, just to clarify, | think
10 you tal ked about the two, both the oral and the

11 injection, but there's also the question of whether so
12 there's the redundant nedication.

13 A Yes.

14 Q But there's also the question of whether the
15 shot was necessary at all.

16 A Yes.

17 MS. BRADLEY: All right. | have no further
18 questions for Dr. Hall at this tine.

19 MS. BUYS: | believe it's about 11:15 now.
20 Whuld everyone be all right breaking for lunch a little
21 bit earlier than noon?

22 MS. BRADLEY: No. I'mnot sure Dr. Hall is
23 going to be available nuch after lunch, and so | would
24  suggest that if you have cross-exam nation for himthat
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it be done now.

HEARI NG OFFI CER HALSTEAD: Do you need a
smal | break, M. Buys?

MS. BUYS. Yes, that would be great.

HEARI NG OFFI CER HALSTEAD: (Ckay. So it's
11: 16, so why don't we cone back at 11:25.

MS. BRADLEY: (Okay. Thank you.

(Recess.)

HEARI NG OFFI CER HALSTEAD: | noted that
everyone is back present. Are you prepared to continue?

MS. BUYS: Yes. Can everybody hear us okay?

HEARI NG OFFI CER HALSTEAD: W can now.

MS. BUYS: Yes, we're ready to go back.

HEARI NG OFFI CER HALSTEAD: We're back on the
record. It is now 11:29 a.m, and | remnd Dr. Hall that
you renmai n under oath

Go ahead, Ms. Buys. Thank you.

CROSS- EXAM NATI ON
BY Ms. BUYS:
Q Thank you so much. Dr. Hall, | believe that
you testified that you' ve been a consultant for the
Nevada State Board for cases other than this matter; is

that correct?
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1 A So |'ve been a peer reviewer for otherpgggeé?S
2 yes.

3 Q And how many of those cases have you revi ewed
4  for the Nevada Board of Medical Exam ners?

5 A | woul d estinate around eight.

6 Q And how many years have you been a consul tant
7 to the Nevada State Board?

8 A | woul d estinmate since approximately 2010.

9 Q And, Dr. Hall, to your understanding, were

10 you the only physician to have conducted a review of this
11 case pursuant to the request of the Nevada Board of

12  Medical Exam ners Investigative Conmttee?

13 A ' maware of no other physicians who have

14 | ooked at this case. Yes.

15 Q Apart from the docunents that have been

16 disclosed by the Investigative Conmttee which |I believe
17 were nmarked as exhibits, they were investigative exhibits
18 5 through | believe it's 17, if | have that correctly,

19 did you rely on any other docunments or information in
20 formul ating your opinions about this case?
21 A No.
22 Q Have you ever seen Patient A or had an
23 opportunity to exam ne Patient A?
24 A No.
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1 Q Is it fair to say that you have not dif?%?l&ZG
2 oObserved any skin -- | believe we referred to it as a

3 divot on Patient A yourself; is that correct?

4 A That's correct.

5 Q And, Dr. Hall, did you review all of the care
6 and treatnment received by Patient A or just care that was
7 provi ded by Dr. Nguyen?

8 A So | was given additional medical records

9 which Il included a list of in nmy review, so there were

10 additional nedical records that | reviewed as requested
11 as provided by the State Medical Board.

12 Q All right. 1'Il just nmake a note that we

13 were not provided a list of any witten docunents that

14  you had reviewed or a witten statement. |Is it your

15 testinony that you had a witten |ist of docunents you

16 reviewed as well as a witten report that you provided to
17 the Investigative Conmttee?

18 A Yes, that is correct. So | received

19 additional nedical records beyond the date of service in
20 question as part of my review

21 Q All right. And | just want to nmake a note

22 for the record that those docunents were requested by

23 Dr. Nguyen, a notion was filed, and that objection was

24  overruled. And | just wanted to nake that clear for the
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record that we had not had an opportunity to review any

of those additional docunents.

So, Dr. Hall, | just want to clarify as well.
Wul d you agree that the date Dr. Nguyen provided care to
Patient A was Novenber 4th of 20167

A Yes, that's the date of service on the
medi cal record.

Q All right. Do you know where the date of
Novenber 11, 2016 cane fron? Do you have any
under st andi ng?

A | do not.

Q Ckay. Would you agree with ne that the
Nevada State Board of Medical Exam ners should list all
of the testinony and facts of the case before
determ nation is made about Dr. Nguyen both fromthe
Respondent and all expert witnesses called to testify?

A You're going to have to forgive ne. | am not
experienced | egally, but obviously, the principle of
provi di ng evi dence, conplete evidence is, | think,

I nport ant.

Q Gotcha. So is it fair to say if you were
sitting to the right of ne where Dr. Nguyen is, you would
want the Board to consider evidence fromthe Respondent

as well as the Investigative Commttee; is that fair
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enough?

A Yes.

Q Ckay. Are we in agreenment that this child,
Patient A was so sick that on Novenber 4th, 2016, her
parents thought she needed to be seen at an urgent care
clinic because they didn't want to risk waiting a few
days to see her pediatrician at an appoi ntnent ?

A That was the testinony of Patient A s nother.
Yes.

Q All right. And I believe you had testified
tothis earlier, but can we agree that the illness the
patient conplained of principally presented as a
respiratory illness?

A Yes.

Q Ckay. And would you agree with me that the
standard of care for a physician is determ ned based upon
the date the care was provided?

A Yes.

Q All right. And what is your definition of
the standard of care just for the record?

A Vll, | wuld agree with what was stated
previously. | don't have the exact definition in front
of me, but to follow generally accepted nedi cal standards

and to provide appropriate docunentati on.
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Q All right. And that's the definition you

relied upon in formng your opinions in this case; is
that correct?

A So | relied upon the statenment that
Ms. Bradl ey read previously.

Q All right. And you had also testified that
you had reviewed the records that were, | believe,
admtted as the IC s Exhibit Nunber 5 as well as
Respondent's exhibits | believe they're listed as
Exhi bits Nunber 7 and 8 which have both Bates stanps at
the bottom HCP 001 through 17 and the admn log 1
through 7 as well as Respondent’'s Exhibit -- | believe
It's Nunmber 13 with patient adm nistration details. Do
you have those docunents in front of you?

A We're trying to find those, so we mght need
you to go back through themand Iist them So | do have,
on the State Medical Board Exhibit 5, that's the nedica
record. And then fromthe -- this would be fromthe
Respondent's exhi bit binder under 5, |'ve got the
Heal thCare Partners Medical Goup. It's part of nedica
record. And pages two, three, and four are consistent,
are the sanme docunents that are under Exhibit 5 for the
State Medical Board's record. And then which were the

ot her ones that you wanted to ask about?
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1 MS. BUYS: | also wanted to talk aboutP? g P
2 nedical admnistration |og, which | believe we now have

3 listed as Respondent's Exhibit Nunber 6, as well as the

4 nmedication admnistration details, which is Respondent's
5 Exhibit Nunber 12.

6 MS. BUYS: So | believe we have the sane

7 docunent as listed as Nunber 6, and we have a

8 declaration, under Exhibit 12, we have a declaration from
9 Melissa Vogt. That's what | have.

10 HEARI NG OFFI CER HALSTEAD: So they're going
11 to be one nunber, | think. Like if she says 12, it's

12 going to be 13. |If she says it's six, it's going to be
13  seven.

14 THE WTNESS: Onh, okay. Sorry. So with

15 clarification, we also have standard operating procedure
16 for HealthCare Partners of Nevada. W do have that

17 exhibit, but it's under a different nunber on ny binder.
18 HEARI NG OFFI CER HALSTEAD: Can you j ust

19 clarify each exhibit, and if it's Respondent as or the
20 Board's, and I'Il clarify for everyone on this end.
21 Q (BY M5. BUYS:) Thank you. | was referring
22 alsoto it is Respondent's Exhibit -- | believe we
23 stipulated to its adm ssion as Respondent's Exhibit
24 Number 12, and it's Medical Admnistration Details, Bates
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1 stanped Med Admin Details 00001 through 2.

2 A Yes, | have that one.

3 Q Ckay. Perfect. And have you had an

4  opportunity to review all of these docunents before your
5 testinony here today?

6 A So the docunent that you just referenced, |

7 received this by email the night of May 23rd, and | did
8 reviewthat. Under Exhibit 5, so on Exhibit 5, | have

9 not reviewed until today or have not seen until today

10 pages 1, 5, and 6. So | did not receive 1, 5 or 6

11  previous to today.

12 Q All right. And when you say Exhi bit Number
13 5, are you referring to it's nedical records from

14  HealthCare Partners and Bates stanped at the bottom HCP
15 01 through 17?2

16 A Yeah, so that is correct. I'mreferring to
17 the medical record from HealthCare Partners under

18 Respondent's Exhibit 5 and I'mreferring to HCP 1, 5, 6,
19 and 7 are the ones that | have not previously revi ewed.
20 Q All right. Thank you for clarifying. | just
21 wanted to nake that point for the record. |If you could
22 please go and take a |l ook at that it's Respondent's
23  Exhibit Nunmber 12, the Medication Adm nistration Details.
24 A Yes.
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1 Q Do you have that in front of you? rage 192
2 A | do. Thank you.

3 Q Thank you. | believe Ms. Bradl ey had asked
4 you earlier about the dosage for the Kenal og injection,
5 and if | recall your testinony correctly, you believed

6 you had stated it was one nL. |Is that correct?

7 A So there -- | was a little confused, and

8 there is a distinction between what is docunented under
9 Tab 5 and what is docunmented under Tab 12. So under Tab
10 5, if you look at the Kenal og order, the order says

11 Kenalog, 40 mlligranms per mlliliter, and it says:

12 Inject 0.5 mlIliliters intramuscularly. That dosing

13 would be 20 mlligrams. However, on Exhibit 12, the

14  docunentation here lists a dose of 1 mlliliter, which
15 would be 40 mlligrans of Kenalog. So there is alittle
16  distinction.

17 Q All right. Just to clarify for the record,
18 Doctor, where do you see that 1 mlliliter on this

19 docunentation? | believe -- actually, strike that. Do
20 you see at the top of the page under it says,
21 "Admnistration details"?
22 A Yes.
23 Q There is a statenent right there. It |ooks
24 like it reads inject --
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Yes.

-- 0.5 nL intranmuscul arly once.
Yes. So that --

Do you see that?

| do. Yes.

All right. And did | read that correctly?

> O » O » O >

Yeah, that is correct.

Q All right. And the notation: Inject 0.5
mlliliters intranuscularly once, would that be
consistent with the records that you reviewed in Exhibit
Nunber 5 regarding the .5 mlliliter injection?

A Yes, it woul d.

Q All right. So to clarify -- Strike that.
Wuld .5 miIliliters of a 40 mlligramper mlliliter
injection, would that be 20 mlligranms per mlliliter?

A Yes, it would be 20 m i grans.

Q Twenty mlligrans. Thank you for clarifying.
And so would it be consistent that Dr. Nyugen's
docunentation indicates that it was 20 m|ligrans that
was adm ni st ered?

A Yes, | believe that is correct. That is what
Is stated in Exhibit 5. And also, as you pointed out in
that section right underneath adm nistration details,

that is the exact sanme description there. So yes,
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bel i eve the correct dosing is going to be 20 mlligrans

that was adm ni stered of Kenal og.

MS. BUYS: Thank you

HEARI NG OFFI CER HALSTEAD: Sorry. Can you
point out to ne the reference that you're both referring
to on Exhibit 5 just so | can nake sure that I'min the
sane place?

THE WTNESS: Yeah, it's --

MS. BUYS: Certainly. | was referring to it
| ooks like it's that paragraph that --

HEARI NG OFFI CER HALSTEAD: Ckay. | see
Exhibit 5. I'msorry | msspoke. Exhibit 12.

THE WTNESS: Yeah, right here. So if you
| ook right there.

HEARI NG OFFI CER HALSTEAD: \Where it says
dose: 1 unit mlliliter.

THE WTNESS: |'msorry. Look above that.

HEARI NG OFFI CER HALSTEAD: Ckay. Injection
of 0.5 mlliliter.

THE W TNESS: There you go.

HEARI NG OFFI CER HALSTEAD: Thank you.

Q (BY M5. BUYS:) Thank you. For the record,

that's on Bates stanp page Med Adm n Details 00001 just

for the record to make sure we're all on the sane page.
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Dr. Hall, | believe you had testified

regardi ng your opinions as to the care and treatnent that
Dr. Nguyen provi ded when M. Bradley was asking you
questions. Do you renenber that?

A Yes.

Q Did you express all of the opinions and
criticisms that you had had about Dr. Nyugen's care at
the tine that she was asking you questions?

A Can you repeat that?

Q Certainly. Let me rephrase.

HEARI NG OFFI CER HALSTEAD: Woul d you |ike
that read back, M. Buys?

M5. BUYS. Yes, that would be great.

(Requested portion read by the reporter.)

THE WTNESS: So ny recollection is | brought
up three specific concerns, and those represent the three
concerns that | had when | reviewed the nmedical record.

Q (BY M5. BUYS:) Thank you. But you don't
have any additional concerns or criticisnms other than
those three that you had testified to; is that correct?

A That is correct. Yes.

Q Ckay. And, Dr. Hall, how many patients with
croup have you treated in your office?

A Over what time period?
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Q Over the course of your career as a famly

medi ci ne/ sports medici ne physici an.

A Ch, gosh. Hundreds. Somewhere -- quite a
few.

Q All right. And all of those patients, were
they treated in your private office or were they seen in
hospi tal s?

A So if you extend all of ny nedical training,
in ny nedical training, | saw themboth in the office and
in the hospital. |[I've not done hospital medicine for
nore than ten years, so recently, it's just been in ny
of fice.

Q And of those patients, how many specifically
did you see at your office? Can you estimate a nunber?

A More than 100.

Q All right. And in your experience, Doctor,
how many two-year-olds resist having nedication injected?

A Al'l of them

Q And how many require additional assistance
froma parent to help kind of stabilize themduring an
adm ni stration of an injectable nmedication?

A Al of them

Q I n your experience, Doctor, has a child who

has had a history of vomting ever thrown up nedication
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1 that was taken orally?

2 A Yes.

3 Q And if a child vomts up oral nedication, how

4 is the parent supposed to know how nmuch nedi cati on they

5 threw up?

6 A That's difficult to estinate.

7 Q And | believe when you reviewed -- you had

8 stated that you had reviewed the records for Patient A

9 On Novenber 4th, 2016, what percentile was Patient A for

10 weight for a three-year-old child?

11 MS. BRADLEY: [I'mgoing to object. That

12 msstates the evidence. She wasn't three years ol d.

13 Q (BY M5. BUYS:) Right. | just would like to

14  know for a three-year-old though.

15 A And the question is percentile?

16 Q Correct. \What percentile was Patient A?

17 MS. BRADLEY: |'mstill going to object.

18 don't understand why we're asking about a three-year-old

19 when the patient wasn't three. The patient was not quite

20 two.

21 HEARI NG OFFI CER HALSTEAD: Ms. Buys --

22 MS. BRADLEY: So what's the relevance of a

23 three-year-ol d?

24 HEARI NG OFFI CER HALSTEAD: -- can you repeat
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1 the question for ne, please? rage 198
2 MS. BUYS: Certainly. | was inquiring as to
3 the percentile for this child' s weight as in a three-year
4 old s percentile. She appears to me to be rather |arge

5 even for a two-year-old. However, | could certainly go

6 and rephrase the question as to what percentile this

7 child was for a two-year-old.

8 HEARI NG OFFI CER HALSTEAD: o ahead.

9 THE WTNESS: So | don't have the percentile
10 chart in front of me, so | don't know that | can answer
11 that question as to what percentile this child would fall
12 under.

13 Q (BY M5. BUYS:) Al right. And so leading to
14  ny other question, do you recall if the weight of the

15 child was docunented in the nedical record?

16 A Yeah. So as docunented here, the child was
17 33 pounds.

18 Q All right. And just to clarify, it's your

19 testinony that at this tine, as you sit here today, you
20 cannot state what percentile weight the child would be in
21 as you would need to refer to a chart; is that correct?
22 A That is correct.

23 Q All right. And in your experience treating
24  pediatric patients, how often are two-year-old pediatric
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1 patients anbulating for, you know, approximately six,
2 nine nonths?
3 A How often are they anbul ati ng?
4 Q Correct.
5 A So two-year-olds, if they were follow ng
6 normal devel opnent, woul d be wal ki ng.
7 Q You were present during Ms. Del G osso's
8 testinony. Do you recall her stating that her daughter
9 was walking at the tinme?
10 A | don't recall for sure, but it would make
11 sense to me that that would be the case.
12 Q All right. And switching gears a little bit,
13 Doctor, based on your experience, can children be
14  hospitalized due to croup?
15 A Absol utely.
16 Q O croup-like synptons?
17 A Yes.
18 Q And was this child hospitalized follow ng her
19 Novenber 4th, 2016 urgent care visit with Dr. Nguyen due
20 to croup?
21 A Not according to the nmedical records |
22  reviewed.
23 Q Can children die fromcroup?
24 A Yes.
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Q And based on your review and your

I nvestigation, this child, Patient A did not die; is that
correct?

A That is correct.

Q Could it be that the treatnent provided by
Dr. Nguyen prevented this child from being hospitalized
or, you know, suffering a nore serious outcone |ike
deat h?

A Yes.

Q And have you seen any cases of a single
injection leading to a gluteal nuscle atrophy?

A Yes.

Q How many tinmes have you seen a single
injection leading to a gluteal nuscle atrophy?

A The nunber that conmes to nmy mnd i s about
four.

Q Were any of these pediatric patients?

A No.

Q Were any of those patients adm nistered a
series of steroid injections?

A | don't recall

Q And | believe when you had testified earlier
that | apologize -- Strike that. | believe you had

testified earlier that conplications can occur despite a
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1 steroid injection being adm nistered intranmuscularly
2 appropriately, that that's an issue that can still occur.
3 Is that correct?
4 A That is correct.
5 Q All right. And | also believed that you had
6 referenced some FDA gui dance regardi ng Kenal og injections
7 as the basis of your opinion. |Is that correct?
8 A That is correct.
9 Q All right. And | believe we had di scussed
10 earlier that the FDA guidance that you had referred to
11 was revised in 2018. Do you recall that?
12 A So just for clarification, the FDA stores the
13 information as provided by the manufacturer of the
14  nedications, and | think it was referenced -- and |'m
15 trying to find it, but one of the references did list a
16 date of publication of 2018. Yes.
17 Q All right. And | believe that you had
18 provided two copies of that FDA guidance. One seens |ike
19 it was partial and the other one was sort of |abeled as a
20 conplete. Do you recall seeing those exhibits?
21 A | do. Yes.
22 Q And you provided both of those exhibits to
23 the investigative conmttee; is that correct?
24 A | believe I did. Yes.
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1 Q Are those the sanme docunent as the partial

2 exhibit a, you know, direct copy of the nore conplete

3 exhibit, it's just mssing some of the pages?

4 A | would have to look. | amnot sure exactly

5 what the distinction is between those two docunents.

6 They appear fairly simlar to ne.

7 Q And ny next question would be for that

8 partial document, would it be your understanding that

9 that shows part of the revised 2018 gui dance for a

10  Kenal og injection?

11 A I"'mtrying to see if | can answer that here.

12 Q Certainly. Take your tine review ng.

13 A So what |'m seeing under Exhibit 10 is a

14  partial copy of the manufacturer's information regarding

15 Kenal og, and under Exhibit 11 -- so Exhibit 10 is a

16 larger in size and so it's a little easier on ny eyes,

17 and so Exhibit 11 is a snaller but essentially simlar

18 document, but it is not -- it is not conplete in terns of

19 every page. That's what |I'm seeing.

20 Q All right. And just to clarify and conme back

21 to ny question, is it your understanding that that IC

22  Exhibit 10 is docunentation that was revised in 2018

23 simlar to the ICs Exhibit 10?

24 A | cannot testify as to when this was revised.
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| can testify that the date listed is 2018.

Q Ckay. Thank you, Doctor. And do you recall
when you pul l ed this FDA gui dance?

A Yeah, sonewhere | wote it down. So
accessed the information on July 21st, 2018.

Q Thank you. And |I'd |ike to draw your
attention to it was Respondent's Exhi bit Nunber 11
Specifically, it is Bates stanp BMS underscore (2011)
under score 000017.

A | think we have that one.

Q Perfect. And it should have that Bates stanp
at the bottom of BMS underscore (2011) 00001

A | do have that. Yes.

Q All right. And, Doctor, under the header
"Dosage, Systematic," could you please read the first
sentence of the paragraph that appears directly after the
wor ds "dosage systematic" on that page? Just the first
sent ence.

HEARI NG OFFI CER HALSTEAD: It's going to be
page 17.

THE W TNESS: Seventeen. Ckay. Yes, | can.
"The suggested initial dose is 60 mlligrans injected
deeply into the gluteal nuscle.”

Q (BY M5. BUYS:) Al right. And just for the
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1 record as well, Doctor, this was the FDA gui dance Fﬁgf s
2 was available in 2016, revised in 2011. The date of that
3 is on the back on Bates stanp page 20 of that exhibit.
4 Based on that first sentence -- actually, strike that.
5 Have you ever seen this docunent before, Dr. Hall?
6 A | have not seen this particular version, but
7 ny initial thought is it looks very simlar to the
8 docunent in the exhibits fromthe State Medical Board.
9 Q Gotcha. And based upon this docunent, which
10 is I'lIl represent to you the FDA gui dance that was
11 revised in 2011 for a Kenalog 40-mlligraminjection --
12 nmake sure | have it correctly. The title is "Kenal og 40
13 Injection.” In 2016, Doctor, did the FDA approve the use
14 of a Kenalog injection by admnistering it deeply into
15 the gluteal nuscle?
16 A Yes.
17 Q And, Doctor, 1'd also like to draw your
18 attention on that same exhibit, but it is on page 14. So
19 it's Bates stanp BMS underscore (2011) 000014. Do you
20 have that in front of you?
21 A | do.
22 Q Al right, Doctor. And do you see that there
23 is a second paragraph on that page?
24 A | do.
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1 Q All right. And at the top of that secon

2 paragraph, does it state quote, "The efficacy and safety
3 of corticosteroids in the pediatric popul ation are based
4 on the well-established course of effect of

5 corticosteroids which is simlar in pediatric and adult
6 popul ations"?

7 A Yes, | see that.

8 Q All right. And | read that correctly;

9 correct?

10 A Yes.

11 Q All right, Doctor. And based on that FDA
12  guidance, in 2016, did the FDA approve of the use of

13 Kenalog injections in pediatric patients?

14 Yes.

15 Q All right. And based on your review of this,
16  Doctor, in 2016, did the FDA approve of the use of

17 Kenalog injections for a respiratory illness?

18 A Yes. Yes. | believe that is listed here.
19 Q All right. And you previously testified
20 regarding the FDA gui dance on the | ocation of a Kenal og
21 injection is gluteal nuscle. 1Is that correct?
22 A Yes.
23 Q All right. Wich is the exact |ocation this
24  injection was given. |Is that correct?
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A That is the location listed on the nedical

record. Yes.

Q Ckay. And does the standard of care require
that a doctor ignore an approved process by the FDA on
where an injection should be adm ni stered?

A There are different sites of adm nistration
that can be utilized, and I would reference one of the
ot her exhibits described sone other |ocations that
Kenal og may be adm nistered, and especially in the
pedi atric population, but admnistering it into the
gluteal area is probably the nost common place that these
medi cati ons are admi ni stered.

Q So would it be the standard of care for a
reasonabl e physician to adm nister this type of Kenal og
injection into the gluteal muscle?

A Yes.

Q Ckay. And, Doctor, what is the percentage of
peopl e who get a cutaneous or subcutaneous atrophy froma
single steroid injection?

A | would estimate it's very | ow.

Q And, Dr. Hall, | can't quite put ny hands on
it, but can you please tell ne the Nevada case,
regul ation or statute that says that standard of care

requi res that consent for a Kenalog injection be witten?
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1 A | could not cite that.

2 Q And | believe you had testified as to your

3 opinions regarding consent in this matter. Do you recal

4 that?

5 A | do.

6 Q I n your experience, Doctor, do patients

7 sonetinmes forget every single side effect or risk of a

8 treatnent that you've gone through with thenf?

9 A Patients' recollections can be inconplete.
10 Q And in your experience, is it possible that,
11  you know, a patient could go and understand the risks and
12 benefits and alternatives to treatnent at the tine you
13 provide themcare and then, you know, approximately five
14 or so years later, they can't recall specifically what
15 was di scussed?

16 A | think that yes, that can happen.
17 Q And | believe there was al so testinony that
18 this divot is on the left buttock of Patient A Is that
19 correct?
20 A Yes.
21 Q And you had testified that you revi ewed
22  phot ographs which | believe it was the | C Exhibit Nunber
23 67
24 A Yes.
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1 Q I's that correct?

2 A That is correct.

3 Q And your understanding is that it shows a

4 divot on the left buttock?

5 A Yes.

6 Q Ckay. And then going back to Respondent's

7 Exhi bit Nunber 13, if | can pull that in front of you,

8 it's the Medication Admi nistration Details.

9 A Yes. kay. |'ve got that as nunber 12.

10 Q Yeah, | think the nunbering was off, so just

11 to clarify for the record, do you have the docunent in

12 front of you? |It's Bates stanped ned adm n details --

13 A Yes.

14 Q -- 0017

15 HEARI NG OFFI CER HALSTEAD: That's going to be

16  Respondent's Exhibit 12.

17 Q (BY M5. BUYS:) Gkay. Thank you for

18 clarifying.

19 Doctor, do you see where it lists a site

20 where a Kenalog injection was adm nistered for the

21  Patient A?

22 | do.

23 Q And where is the site docunented?

24 A It's docunented as the right gluteal region.
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Q All right. And in your experience, Doctor,

If an injection is given on the right gluteal nuscle
intranuscularly, can that lead to a divot on the left
but t ock?

A No, | woul d not expect that.

Q All right. How quickly after a steroid
i njection would you expect a divot like this to occur in
a patient?

A It takes sone tine. | would generally agree
with the description fromMs. Del Gosso. The atrophy
occurs -- you wouldn't necessarily see initially, and it
would take a little time to develop, and | would estinate
weeks to nonths for it to fully mature.

Q Can you estimate nore specifically the tinme
that you would believe it would mature?

A | would say in ny experience, one to two
nmont hs.

Q Ckay. And so just to clarify as well, when
you mentioned the word "atrophy,"” are you referring to
nmuscl e atrophy or subcutaneous atrophy?

A Vell, I've not seen nedical evidence that
makes a distinction there. W generally feel the atrophy
Is nore related to the subcutaneous tissue rather than

the nuscle, but |'ve not seen evidence to hel p us answer
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that question as to which part of the body atrophies

mor e.

Q All right. So to clarify, your opinions in
this case do not draw a distinction between a nuscle
atrophy or a subcut aneous atrophy?

A Right. | don't think | can tell you which
one it was. Yes.

Q Ckay. And, Doctor, are there occurrences
where a patient can have spontaneous |ipodystrophy or a
subcut aneous dystrophy?

A |'ve never seen it.

Q And ny question is a little bit different.
Not necessarily if you' ve ever seen it, but are you aware
iIf there are any occurrences of spontaneous |ipodystrophy
or subcutaneous dystrophy?

A ' m unawar e of spontaneous atrophy.

Q All right. And to clarify, that's
spont aneous | i podystrophy or subcutaneous atrophy;
correct?

A That is correct.

Q All right. And would it be possible that
subcut aneous atrophy could occur as a result of trauma?

A It would be possible.

Q All right. And would that trauma include a
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patient falling?

A It could.

Q All right. And | believe you had al so
testified regarding your criticisns as to the consent
docunentation. Do you renmenber that testinony?

A Yes.

Q And if you recall correctly, your criticism
was that Dr. Nguyen only docunented that the patient
verbalized and agreed with the treatment plan and that it
was your understanding that that was referring to Patient
A as opposed to the patient's proxy or parent. |Is that
right?

A That is correct.

Q Ckay. Is it comon for a physician to refer
to a pediatric patient just as patient nean that to
enconpass the patient's proxy like a patient?

A | would say no, | would not say that's
conmon.

Q All right. And what do you base that opinion
on?

A My nedi cal experience. Nornmally, the nedical
record will draw a distinction between a pediatric
patient and the adult parents.

Q All right. And in your review of the nedica
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record in this case, did you see a reference to any of

the patient's parents by name?

A In looking at Exhibit 5 1'Il go back and
| ook when | referenced it. | do not see a direct
reference to the parents in the nedical record I was
provi ded.

HEARI NG OFFI CER HALSTEAD: Are you | ooking at
Board's Exhibit 5?

THE WTNESS: | am Yes.

HEARI NG OFFI CER HALSTEAD: (kay. Maybe you
want to take a nmonent to read through that before you --

THE WTNESS: Unless |I'm m ssing sonething,
don't see a discussion about the parents.

Q (BY M5. BUYS:) Al right. And I'lIl go
clarify, Doctor. You have the Board's Exhibit 5 in front
of you. 1Is that correct?

A That is correct.

Q All right. On that first page under history
of present illness slash review of synptons, do you see a
par agraph towards the botton®

A Yeah, | do. And | see at the top of that,
there is a description: "Toddler here with her parents.”

Q Ckay. And so there is reference to the

patient's parents being there as part --
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Yes.

-- of the visit; is that correct?

> O »

That is correct.

Q All right. And then | also wanted to draw
your attention, Doctor, to Respondent's exhibit. W'l
pull this one, and it is going to be Respondent's Exhi bit
Nunber 5 that was admtted. And at the bottom Bates
stanp HCP 007. Do you see that?

A Yes, | do.

Q And is it your understandi ng, Doctor, that
the medical insurance and driver's |license that are
included as part of Patient's A record are her parents'?

A Yes.

Q Ckay. And so your criticismof Dr. Nguyen
regarding consent is that it appeared to you that it was
docunented that it was the two-year-old giving the
consent; is that correct?

A That is correct.

Q All right. But there is reference that the
patient's parents were there as the patient's proxy;
correct?

A That is correct.

Q Ckay. And, Doctor, in your experience in

treating a pediatric patient with croup, have you ever
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1 done so in an urgent care setting? rage >4
2 A | have not worked in an urgent care, but we

3 see urgent acute appointnents in our office.

4 Q Gotcha. And was that a private office that

5 you sort of ran as the solo practitioner?

6 A So | have worked in a couple different

7 practice settings, but all of ny practice settings have

8 involved nore than one provider

9 Q And when you're treating a pediatric patient
10 with possible croup, do you conduct a literature search
11 every tinme that you see that type of patient to nmake sure
12 you're adhering to the standard of care?

13 A | don't search literature with every patient,
14 no.

15 Q All right. And would you agree that when

16 conpleting a tinely, accurate and conpl ete nedical record
17 that it's appropriate for a doctor to finish signing his
18 note after he reviews it?

19 A That is appropriate. Yes.
20 Q Ckay. And do you sign your, | guess,
21 narrative or progress note imedi ately after you see a
22  patient?
23 A Not al ways.
24 Q I's it reasonable for a physician to wait
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until the end of the day to finish signing and

docunenting his note?

A Yes, it is.

Q And when you had reviewed this docunent, |
guess this case originally, you did not have the
docunentation that was the Respondent's Exhibit Number
12; correct?

A That is correct.

Q Ckay. And so for the record, the prior
criticisns regarding failure to docunent the | ot nunber,
failure to docunent expiration date, has that been
satisfied based upon the production of this docunment?

A Yes, it has.

Q Ckay. And when you were testifying regarding
the standard of care in providing a Kenalog injection in
a patient with respiratory illness, I believe you had
testified that your criticismwas that it was redundant
to the oral nedication. |s that correct?

A That is correct.

Q Ckay. And is it your opinion that a
reasonabl e provider who had been told that a patient
previously did not get better with oral steroids al one
woul d want to go and nove towards considering an

I njection of a steroid?
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A Can you ask that question again? | didn't

qui te under st and.

Q Certainly. You know, and |I'Il strike that
and rephrase. Could you please go ahead and pull up, |
believe it was the ICs Exhibit 8. | believe it was
titled, "Acute Managenent of Croup in the Emergency
Departnment."

A Yeah.

Q Ckay. Perfect. This is one of the docunents
you testified was the basis for your opinions; correct?

A That is correct.

Q All right. 1In the abstract, there appears to
be a statenent towards the bottomand it says quote,
"Despite the evidence supporting the use of steroids as
the cornerstone of croup treatnent, there is significant
practice variation anong physicians treating croup in the
emergency departnment.” Did | read that correctly?

A Yes.

Q Based upon that sentence in this article that
you relied upon, is there a significant practice
variation anong physicians on treating croup?

A So this author stated that there was.

Q And this was one of the articles that you

relied upon --
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Yes.

-- in reviewng this case?

> O »

Yes.

Q Ckay. Cotcha. And so if a patient had
respiratory illness, you know, possible croup and a
physi ci an had been told that oral steroids al one had
previously not hel ped worsening synptons, would it be
reasonabl e for a physician to consider an injection of a
steroi d?

A [t woul d.

Q Ckay. And, Doctor, | believe you had
testified as well that you had not previously treated
patients in an urgent care setting. |Is that correct?

A | generally don't work in the urgent care.
have done sone urgent care work, but it's been -- that
was many, many years ago. So not recently, |'ve not
treated patients in an urgent care.

Q In your practice now, do you primarily focus
on sports medicine?

A So |''mabout 50/50, so | do general famly
medi ci ne about 50 percent and about, | would say, acute
muscul oskel etal injuries about 50 percent.

Q And when you refer to acute nuscul oskel et al

injury, are you referring to arthritis or nore orthopedic
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Injuries? ?

A Typically, vyes.

Q Ckay. Have you ever treated a patient that
has devel oped a divot as a result of a steroid injection?

A Yes.

Q How many patients have you seen treated with
t hat ?

A It's pretty rare. | think | nentioned it
previously, |'ve encountered it four times. |It's
sonet hi ng around t hat.

Q And when you have treated a patient and
recomended admi nistration of a steroid injection,
bel i eve you had also testified that you provide a witten
docunent as well as a verbal consent. |Is that correct?

A That is correct.

Q I's that a pre-printed formthat you provide
your patients or is that -- Do you type a new witten to
formout every tine?

A The way | currently do it, | have a macro
that has standard | anguage and incl udes some rel evant
information fromthe current situation, but you could
roughly consider it a pre-printed form

Q All right. How about in 20167

A Yeah, we did the same approach at that point.
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Yes.

Q Ckay. And when you're referring to
I njections, that includes steroid injections as well as
vacci nations; is that correct?

A So it would include when we're adm ni stering
a nedication. Vaccine, |'ve seen different practices use
different styles, and I'mtrying to think back on 2016
for vaccines. | don't know that we asked for witten
consent for a vaccine.

Q All right. And when you testified earlier, |
bel i eve you had stated that either verbal or witten
consent is appropriate. Did | recall that correctly?

A Yes, that is correct.

Q All right. And in this case, in your review
of the records, is there a docunentation referencing that
the patient understood and verbalized the treatnment plan?

A So according to the nedical record |
reviewed, it states the patient agrees with treatnent
pl an and verbalizes understandi ng. Yes.

Q All right. And for purposes of ny question,
so we're on the sane page, if patient is referring to the
patient's proxy or the parent, would that be
docunentation of a consent discussion that was held prior

to, you know, treatnment?
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1 A | think that would be a fairly weak
2 description of consent for a Kenal og injection.
3 Q My question is a little bit different. |Is
4  that docunentation of consent?
5 A That is docunentation of consent.
6 Q Ckay. Thank you, Doctor. And |ooking back,
7 | believe you had al so stated that there was a subtle
8 difference in treatnent between, | think you said, ora
9 and Kenalog injections. 1|s that correct?
10 A Yes.
11 Q Ckay. Could you explain further what you
12 nean by "subtle difference"?
13 A Vell, it's primarily a difference in the
14 route of admnistration. So adm nistering oral
15 corticosteroids or intranuscular corticosteroids, both
16 are very reasonabl e treatnent approaches, and the
17 distinction being the route of admnistration, and
18 they're considered roughly equivalent in the context of
19 providing care in the acute setting.
20 Q And | believe we had al so sort of discussed a
21 question as to the depth of the injection that was
22 provided in this case. Do you renenber testifying that
23 there was a question regarding the depth of the
24 injection?
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A Yes.

Q All right. Can you state to a reasonable
degree of nedical probability what the depth of the

injection was on the right gluteal nuscle?

A | cannot.
MS. BRADLEY: |'mgoing to object because
that's not the standard that the Board uses. | nean, the

burden of proof in this case is a preponderance of the
evi dence which is not reasonabl e degree of nedical
certainty.

Q (BY M5. BUYS:) Well, I'll go and use the
Board's phrasing if that nakes it easier.

Doctor, can you state by a preponderance of

the evidence the depth of the injection that was
adm nistered in the right gluteal nuscle?

A There is no indication in the nedical record
as to the depth of the injection.

Q And since you haven't adm nistered -- sorry.
Since you have not seen the patient and you weren't
present during the adm nistration, can you testify to
t hat ?

A | cannot testify to the depth of the
I nj ection.

Q Ckay. And it appears going back through that
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1 the patient in this case has received potentially rage 102
2 additional injections. 1Is that your understanding?

3 A Yes, during Ms. Del G osso's testinony, she

4 mentioned that there had been a second injection

5 provided.

6 Q All right. And do you know the date of that
7 second injection that was provi ded?

8 A She estimated fairly recently, but | couldn't
9 give you a date.

10 Q You haven't reviewed any nedical records

11 regarding that injection, right?

12 A | have not.

13 Q All right. Us neither, Doctor. And another
14  question | had regardi ng docunentation. Do you docunent
15 the depth of an injection of a steroid in your notes?

16 A So we do. We docunent it by the |length of
17 the needle that we use.

18 Q All right. And so where is that portion

19 docunmented? Is it in the narrative or is it an
20 additional shot record?
21 A So in nmy nedical record, we have a procedure
22 note, and it would be docunented as part of your
23  procedure note.
24 Q I's that a narrative where you can type in or
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is that a checkmark box?

A So the way | document it, it's narrated.

Q Ckay. And, Doctor, do you have nedica
assistants in your practice that assist you in providing
patient care?

A Yes, | do.

Q All right. And is it reasonable for a
physician to rely upon a nmedical assistant to adm nister
a steroid injection?

A Yes.

Q Is it reasonable for a physician to rely upon
a medi cal assistant to docunent the adm nistration of a
steroid injection?

A Yes.

Q Is it reasonable for a physician to rely upon
a medi cal assistant to docunent the | ot nunber,
expiration and details fromthe vial?

A Yes, it is.

M5. BUYS. Ckay. | believe I"'mgoing to just
review my notes right now | believe that's all | have
for you, Doctor, at this time. Thank you.

THE W TNESS: Thank you.

MS. BRADLEY: So for the record, | do have a

couple redirect questions, but it is 12:25.
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1 THE WTNESS: How | ong do you need? rage 154
2 MS. BRADLEY: | have just a few questions.
3 THE WTNESS:. Do it.
4
5 REDI RECT EXAM NATI ON
6 BY M5S. BRADLEY:
7 Q All right. So the first question in the
8 nmedical records, whether it's the Board's or the
9 Respondent's, did you see it docunented that the ora
10 nedication in this case was thrown up, was vom ted?
11 A No.
12 Q And if parents or a patient asks you for
13 duplicate nmedication, is that sonething you would do just
14  because they ask?
15 A No.
16 Q Is it docunented in this case that -- D d
17  Dr. Nguyen docunent that he was told that the patient
18 didn't get better before froma respiratory illness?
19 A Not that | saw in the nedical record.
20 Q Ckay. And | think we tal ked about you tal ked
21 about it in cross, but | want to doubl e-check. On
22  Exhibit 12 for Respondent is the admnistration record
23 for the shot. Right?
24 A Yes.
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1 Q And does it say who injected that shot?
2 A Yes. Chanel Hanpton.
3 Q Is that reflected anywhere in the other
4  medical record, that nane?
5 A | do not see it under Exhibit 5. There was
6 sone narrative | was recently reviewng that it could be
7 reflected on, but | did not see it on the other
8 components of the medical report.
9 Q And | think the other narrative you m ght be
10 referring to is Respondent's Exhibit 6 perhaps where
11 there's sone notes regarding --
12 A Yes, yes, yes. Yeah, so she is referenced or
13 her nane is included in Exhibit 6.
14 Q Ckay. Would you consider that part of the
15 nmedical record? I'mnot quite sure what 6 is.
16 A | would consider it part of the nedica
17 record. To nme, it represents a description of the work
18 flow regarding the task that Dr. Nguyen had ordered. So
19 | would consider it. Yes.
20 Q Ckay. And then | think you tal ked about
21 consent on cross, and we tal ked about the sentence on
22 Exhibit 5 that says: "Patient agrees with treatnent plan
23 and verbalized understanding."
24 A Yes.
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1 Q I's that still sufficient though for infg?ﬁeéGG
2 consent in your view?

3 Yes.

4 Q  \y?

5 A So the distinction --

6 M5. BUYS: | just wanted to | odge an

7 objection that the question asked for what appeared to be
8 a personal preference as opposed to reference to the

9 standard of care issue which is a reasonabl e physician.
10 Q (BY M5. BRADLEY:) GCkay. Wuld a reasonable
11  physician note only that the patient agrees with

12 treatnent plan, verbalizes an understandi ng and that

13 constitutes infornmed consent?

14 A | would say no. | would expect nore

15 discussion about the risks and benefits and alternatives.
16 Q Ckay. Is informed consent the sanme as actua
17 consent?

18 A No. That's one of the distinctions | woul d
19 drawis that there is consent, and then there's inforned
20 consent which includes the elenments that | just described
21 regarding the risks, the benefits and alternatives and
22 insuring a patient or their proxy recogni zes those before
23 a treatnment is adm nistered.
24 Q So, in other words, you can say that
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sonething i s okay and that m ght be consent, but if you

don't fully understand what you're saying okay to, that
m ght not be informed consent?

A That is right.

Q Ckay. And | think you answered on cross
about the patient's recollection or the nother's
recoll ection mght be inconplete. Does that highlight
for you the inportance of conpl ete docunentation?

A It does.

Q Because if we had better documentation in
this case, do you think we'd be here today?

A | do not.

Q And then earlier, you were tal ki ng about
spont aneous atrophy and perhaps an injury could have
caused it. But what would be nore likely than not that
woul d cause an injury that you see in Exhibit 67

A The nost |ikely explanation for what | see
pictured in Exhibit 6 is a Kenalog injection. |'mnot
sure it's --

Q Yeah, Exhibit 6.

A Exhibit 6 in the Board's is very consistent
wi th atrophy secondary to Kenal og injection

Q Ckay. So there's other possibilities, but

given the fact that the patient had a Kenal og injection,
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the parents are conpl ai ni ng about the Kenal og injection,

filed the conplaint and took the photo, you think it's
nost likely --

A Yes, | do.

Q -- it's related to that. And what about the
fact that this is shown on the left side and the shot
adm ni stration says right side?

A Yes. So there's a conflict in the nedical
record regarding the site of admnistration. | nean,
|'ve got the picture as evidence and I'mtrying to
reconcile that with what we see on Exhibit 12 fromthe
Respondent, and there's a difference there. So |I can't
reconcile that other than this picture | ooked |ike the
kKind of conplication that would happen from a Kenal og
I nj ection.

Q Ckay. And so it sounds |ike maybe then in
your mnd, there's a question as to the accuracy of the
records --

A Yes, that is correct.

Q -- that we have?
M5. BUYS: | would object that as it calls
for speculation. The question is vague. | apologize for

the |late objection

Q (BY M5. BRADLEY:) GCkay. What does that
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di screpancy nean to you with regards to the records in

this case?

A Vell, when I went through -- and | will admt
|'ve just recently been provided with Exhibit 12 -- |
think the nost |ikely explanation is the Kenal og
I njection was provided into the left, but that's what |
think is nost |ikely.

Q And so then that woul d nmean -- Does that mean
the nedical record is accurate?

A | amcorrect, it neans the nedical record is
I naccurate in regards to the [ocation of the injection.

MS. BRADLEY: Ckay. Thank you. | have no
further questions for Dr. Hall at this tine.
M5. BUYS: | just do briefly because | know

the doctor has to leave, so if | may.

RECROSS EXAM NATI ON
BY MS. BUYS:
Q Doctor, is it standard of care for a
physi cian to have to docunent every single side effect
fromthe a potential treatnent in the nedical record?
A So that is not generally what happens. |f
you | ook at the exhibits, you can see that there are a

nunber of side effects that can happen, but | do think it
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Is the responsibility of the physician to discuss common

and serious side effects.

Q And you've testified that this type of side
effect is rare. |Is that correct?

A Yes.

Q All right. And then to clarify ny prior
question, again, is it the standard of care for a
physi cian to have to docunment in the record every single
potential conplication that can occur from adm nistration
of a steroid injection?

A | do not think it is the standard of care to
docunent every single conplication.

Q All right. And, you know, we'll get into
this one later. | know you have to |eave, but if the
adm ni stration of the nedication was on the right
buttock, could that have caused a divot on the left?

HEARI NG OFFI CER HALSTEAD: That's been asked
and answer ed.

MS. BRADLEY: That's been asked and answered.

HEARI NG OFFI CER HALSTEAD: And normal Iy, |
woul dn't cut you off for that, but you' re already on
recross, which I've already given you | eeway to do.

Q (BY M5. BUYS:) Thank you. And, Doctor, have

you ever reviewed anot her physician's notes regarding the
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1 consent obtained for a Kenal og injection? rage L7t
2 A Yes, | have.
3 Q Aside fromthis case, how many tinmes have you
4 reviewed it?
5 A Once. One other case.
6 Q Was that for a physician who was in your sane
7 practice?
8 A No, it was another peer review case.
9 Q And that was in the State of Nevada?
10 A Yes.
11 Q All right. Do you renenber what year that
12 was?
13 A | would estimte 2015.
14 Q And you had al so testified regarding
15 docunentation and why you feel that documentation is
16 inportant. What is the purpose of docunentation for an
17 urgent care physician treating a patient?
18 A Wl |, the purpose is there are several
19 purposes. Number one: To provide an accurate
20 description of what took place. There are purposes of
21 consent and accurate docunentations of the
22 recommendations made, so there are a nunber of purposes
23 that are relevant to nedical docunentation regardl ess of
24  the setting.
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Q And ny question was a little bit different

whi ch was: Wy do you need to docunent what took place?
What' s the purpose of that?

A Vell, so there are -- why you woul d docunent
what took place includes providing an accurate
description of the patient's conplaints, a physical exam
and treatnent reconmmendations along with an assessnment or
a diagnosis. |It's also going to include other elenents
like followup if there are recalls froma pharnmacy or
questions that arise later as to what took place during
the medical visit.

Q And so just to clarify your answer a little
bit, Doctor, is it your testinony that the reason why you
docunment is in case there is a recall of nedication as
well as to help refresh recollection of the physician?

A Those are sone of the reasons, yes.

Q What are the other reasons?

A Vell, there would be a nunber, which would
i nclude an accurate description of the situation
including the patient's history and exam nation al ong
w th nmedical decision making so that a clear thought
process could be understood as to why a physician or
provi der recommended a certain treatnent.

Q Wiy is it inportant to docunent the nedical
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hi story accurately? What is the purpose of that?

A Because it forns the foundation for nedica
deci si on naki ng.
Q Medi cal decision naking at the tine they

provi de care or --

A Yes.
Q -- in the future?
A Well, it would be relevant in both

situations.

Q Docunent ation after the fact woul d be
rel evant to care being provided at the tinme that the
physi ci an sees the patient. |[|s that your testinony?

A That is nmy testinony because it lets the
reader know what the physician was hearing and how t hey
were making their decisions. Yes.

M5. BUYS. Thank you, Doctor. That's all
have.

HEARI NG OFFI CER HALSTEAD: Any fol | ow up on
t hat ?

MS. BRADLEY: |If | could ask one.

FURTHER REDI RECT EXAM NATI ON
BY MS. BRADLEY:
Q Dr. Hall, and | think I asked you this, but
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because it canme up again. |If you | ook at page --

Exhibit 5, page 14: "Patient agrees with treatnent plan
and verbalizes understanding.” Could you anmend that so
that you think it nmeets the standard of care for
docunenting informed consent? Wat would you add?

A Yeah. So what | would add woul d be discuss
the risks and benefits of a Kenalog injection which can
i nclude serious conplications, and the patient's parents
agreed with this treatnent plan to proceed.

Q Ckay. So it sounds like the key things you
think are mssing is this idea that risks and benefits
wer e di scussed because it doesn't say that in the note.

A That's right.

MS. BRADLEY: Okay. | have no further
questions. Thank you. And just for the record, | am
going to excuse Dr. Hall for today. He is available
tonorrow afternoon if we need himto cone back.

THE WTNESS: Yes.

MS. BRADLEY: |, of course, am ever
optimstic that we won't, but he does have patients to
see this afternoon

M5. BUYS:. Understood. Thank you so much for
your tinme, Doctor.

THE WTNESS: Thank you.
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1 HEARI NG OFFI CER HALSTEAD: So hOM/IongFagS|é75

2 you all like to break for what would essentially be a

3 lunch?

4 MS. BUYS: Would 45 m nutes or an hour

5 suffice?

6 MS. BRADLEY: That works for ne.

7 HEARI NG OFFI CER HALSTEAD: Wi ch do you

8 prefer: 45 mnutes or an hour?

9 M5. BUYS: I'mfine with an hour. | didn't

10 know if you had any preference for anything.

11 HEARI NG OFFI CER HALSTEAD: Do you have a

12  preference?

13 MS. BRADLEY: | don't have a preference.

14 HEARI NG OFFI CER HALSTEAD: Ms. Buys, if you

15 want an hour, you get an hour.

16 MS. BUYS: If we cone back earlier, we'll al

17  Dbe here.

18 HEARI NG OFFI CER HALSTEAD: So it's 12:40, so

19 we'll back by -- well, | expect people will be back by a

20 little bit before so we can start right at 1:40.

21 (Recess.)

22 HEARI NG OFFI CER HALSTEAD: We're back on the

23 record in Case Number 21-38084-1 in the matter of charges

24  and conpl ai nt agai nst Hai Thanh Nguyen, MD. | note that
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Dr. Nguyen is present in the Las Vegas Medi cal Board

Ofice wth his attorney, Ms. Buys. He is under oath.
There are two new wi tnesses for Dr. Nguyen who have
appear ed.

Ms. Buys, can you please introduce them and
we' ||l have them sworn in.

M5. BUYS: Certainly. Thank you very nuch,
Madane Hearing Officer. W have present Ms. Ellen
Aliberti and Ms. Melissa Vogt, both of whom are
regi stered nurses.

HEARI NG OFFI CER HALSTEAD: Can you pl ease
spell those names for ne, please?

MS. BUYS: Certainly. Elen: E-L-L-E-N
Last name Aliberti: A-L-1-B-E-RT-I. And Melissa:
ME-L-1-SS-A  Vogt: V, asin Victor, OG T as in Tom
Excuse ne.

HEARI NG OFFI CER HALSTEAD: (kay. Thank you.
If you could please raise your right hands. Wy don't
you go ahead and stand so we can observe sone
formalities.

(The W tnesses were sworn.)

HEARI NG OFFI CER HALSTEAD: (Ckay. Thank you.

You may be seated. And I'll note that the rule of

excl usi on has not been invoked, and so they are all owed
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to be present for the hearing.

We left off wwth Dr. Hall, who finished his
testimony on behalf of the Investigative Commttee, so
we' re back to you

MS. BRADLEY: And | would rest at this tine.

HEARI NG OFFI CER HALSTEAD: Ckay. All right.
So the ICrests. So, Ms. Buys, it's your case.

MS. BUYS: Thank you very nuch. And
Respondent, Dr. Nguyen, would like to call M. Melissa
Vogt first to this matter. And if we could have her go
to this chair over here. | apologize. | mspronounced
things. Vogt just l|ike voting.

HEARI NG OFFI CER HALSTEAD: And so it's Ms.
B-OUGHT, correct?

M5. BUYS: V-OGT.

HEARI NG OFFI CER HALSTEAD: V-O-GT. (kay.
Cot it.

DI RECT EXAM NATI ON
BY Ms. BUYS:
Q Perfect. And | apol ogize for
m spronunciation there. I'mterrible with nanes. Al
right. And, Ms. Vogt, you just raised your right hand

and swore to tell the truth. Do you understand that that
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I's under the penalty of perjury?

A | do.

Q Perfect. And please state and spell your
name for the record just in case | m spronounced it.

A My nane is Melissa Vogt. ME-L-1-S-SA MW
last name is Vas in Victor, O Gas in good, T as in
Tom

Q Thank you so much, Ms. Vogt. And can you
pl ease tell us where you work?

A I'ma clinical educator at I|nternountain
Heal t hcare.

Q And how | ong have you worked there?

A |'ve worked for this conpany for three years,
in the education departnment for one.

Q And you're a registered nurse; is that
correct?

A | am

Q And as an enpl oyee of Internountain
Heal thcare, is it your understanding that Heal thCare
Partners of Nevada had merged with Internountain
Heal thcare a few years ago?

A They were. | was actually hired by when it
was Heal thCare Partners, uh-huh, and then we've nerged

wth Internmountain Heal t hcare.
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Q Got you. And as an enpl oyee of Internountain

Heal t hcare, are you famliar with how el ectronic nedica
records are kept and accessed?

A | am

Q All right. And is it your understandi ng that
Intermountain uses a third-party nmedical records
retrieval to scan and help themrespond to requests for
medi cal records?

A Medi cal records of the departnent, you nean?
Yeah.

Q Correct.

A Yes.

Q Ckay. And on Monday, May 23, 2022, did you
| ocate a nedication adm nistration details record for
what we're referring to as Patient A?

A | did.

MS. BUYS: Al right. And I'd like to show
you what was marked as, | believe it is Respondent's
Exhibit 12. And just for the record, Bates numbers on
that is med admn details 001 and 2.

If I may approach the witness, I'd like to
show her that record.

HEARI NG OFFI CER HALSTEAD: Sure.

MS. BUYS: Thank you. Here you go. |[|'l
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just set this right here for you.

HEARI NG OFFI CER HALSTEAD: |s that ot her
bi nder fromthe prior binder issue confusion?

MS. BUYS. | believe so, yes.

HEARI NG OFFI CER HALSTEAD: Can you j ust
remove it, please?

Q (BY M5. BUYS:) Thank you so nuch, sir.

And, Ms. Vogt, can you take a | ook at those
two pages?

A I'mfamliar with these. | printed these.

Q That was going to be ny question. Are these
t he pages that you printed?

A They are.

Q All right. And did you nake a true and
accurate copy of the record?

A | did. This first one actually is the exact
copy fromthe nedical record. This one is just | zooned
In so you could see the nunbers better, but this is the
original .

MS. BRADLEY: | don't know if it helps, but
we've already stipulated to the adm ssion, and we're not
objecting to the fact that it's accurate, so | don't know
I f that helps you at all, Ms. Buys. We're also not

objecting to the fact that Ms. Vogt provided a
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decl aration explaining the delay in providing the report.
So if you want to nove on fromthose areas, we're gl ad,
but it's up to you.

Q (BY M5. BUYS:) Certainly that definitely
helps. It wll nmake it a whole lot shorter.

| just wanted to confirmon the record, M.
Vogt, did you alter or change any of the details of the
record in any way before you printed it?

A | did not.

Q Ckay. And if someone was asking for a
patient's nedical record, howis it that this docunment
m ght not be included with the rest of the records?

A So | have a little know edge of this because
It's happened before not to ne but |'ve heard other
people talk about it. | think the part of the nedical
record that has office notes, labs and things |ike that
I's separate fromthe nmedication adm nistration record.
And | think when whoever provided the nedical records
didn't include the nedication adm nistration record.

MS. BUYS. Thank you so nuch for clarifying
that. And that was the extent of ny questions. | just
wanted to verify that for the record.

HEARI NG OFFI CER HALSTEAD: You just referred

to a docunent where she nade a statenent. Has that been
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1 marked and admtted into evi dence?

2 MS. BRADLEY: It has been admtted, at |east

3 based on ny records.

4 HEARI NG OFFI CER HALSTEAD: Oh, is that what

5 we've marked as Respondent's Exhibit 137?

6 MS. BRADLEY: | think so. [It's an affidavit

7 from M. Vogt or declaration, excuse nme, for Ms. Vogt.

8 HEARI NG OFFI CER HALSTEAD: So that's a

9 declaration that hasn't been -- well, it's been made

10  under penalty of perjury. D d you just want to confirm

11 that with her?

12 MS. BRADLEY: And | apologize. | think

13  because ny nunbering is off, | thought we stipulated to

14 this one being admtted because in ny mnd, | did, so if

15 you have it as 13, we would stipulate that it can be

16 admtted.

17 HEARI NG OFFI CER HALSTEAD: Ckay. | think

18 they've all been -- all of the Respondent's exhibits have

19  been adm tted.

20 MS. BRADLEY: Yeah.

21 Q (BY M5. BUYS:) Perfect. And just to clarify

22 for the record as well, if I my show Ms. Vogt the

23 declaration just so she could verify that is her

24 declaration. |'ve nade an extra copy. Here we go.
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And this was what had been discl osed as

Respondent's Exhibit Number 13. At the top, does it say
"Decl aration of Melissa Vogt"?

A It does.

Q All right. And is this the declaration that
you prepared regardi ng how you found the record?

A It is.

Q All right. And that's your signature at the
bottom correct?

A That's ny signature.

Q All right. And the information contained in
that declaration, that is true and accurate; is that
correct?

A It is true and accurate.

M5. BUYS. Thank you so nuch, M. Vogt.
Those are all of the questions.

HEARI NG OFFI CER HALSTEAD: Thank you.

Ms. Bradl ey?

MS. BRADLEY: OCh, | have no questions. Thank
you.

HEARI NG OFFI CER HALSTEAD: Al right. Thank
you, Ms. Vogt. We appreciate your tinme. W know that
was very short and hope that works out for you.

THE WTNESS: That's okay. Like to help.
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HEARI NG OFFI CER HALSTEAD: Thank you for your

MS. BUYS. And then just for the record, |'d
request that Ms. Vogt be excused fromthe proceedings.

HEARI NG OFFI CER HALSTEAD: Thank you. Ms.
Vogt, that neans you can | eave right now

THE W TNESS: (kay.

HEARI NG OFFI CER HALSTEAD: You can stay, but
you're not subject to testify again if that's what you
choose to do.

THE WTNESS: Gkay. Thank you

MS. BUYS. Thank you so nuch. And then
Respondent would also like to go and call Ms. Ellen
Aliberti at this tine.

THE W TNESS: Thank you.

DI RECT EXAM NATI ON
BY M5. BUYS:

Q And Ms. Aliberti, do you understand that when
you raised your right hand, that you swore to tell the
truth in this proceeding?

A Yes.

Q Ckay. WII you please state and spell your

nane for the record.
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A Ellen: E-L-L-E-N. Last nane Aliberti:

A-L-1, Bas in boy, E-RT-1I.

Q Thank you very nuch, Ms. Aliberti. Can you
pl ease tell us where you work?

A | nt er mount ai n Heal t hcar e.

Q Perfect. And what is your position there at
I nt er mount ai n Heal t hcar e?

A I'ma clinical educator, registered nurse.

Q Thank you. And how | ong have you wor ked
there?

A Too long. Thirteen -- this is ny 13th year.

Q Thank you. And, Ms. Aliberti, can you please
run us through your educational history.

A Me personally or the organi zation?

Q You personally. Were did you go to nursing
school ?

A Ckay. Sorry. So | graduated fromM. St.
Mary's Coll ege in Los Angeles, California in 1978,
have a Bachelor's of Science in nursing, and then | |ater
went back to school in 1993 and got a Master's in
geront ol ogy, study of aging.

Q Thank you.

A Wait. |I'ma certified case nmanager, too.

Q Perfect. And as an educational coordi nator

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

Page 186

1 wth HealthCare Partners for Internountain Health, are
2 you famliar with the training that was provided to

3 nedical assistants at HealthCare Partners of Nevada in
4 20167

5 A | absolutely am Since |'ve been there 13
6 years, it's the only position |I've held, and |I've

7 actually devel oped that departnent from scratch

8 MS. BRADLEY: [I'mgoing to object if this

9 line of questioning is going to continue. | don't know
10 what a nedical assistant has to do with the allegations
11  against Dr. Nguyen.

12 MS. BUYS. The allegations, at least in the
13 conmplaint initially, were regarding a nedical assistant
14 assisting with the admnistration of this injection.

15 MS. BRADLEY: kay. But, | nean, the

16 allegations are that Dr. Nguyen acted inproperly. |

17 guess I'mjust not sure what this wi tness knows about the
18 incident that happened and why it's relevant. That's
19 all.
20 M5. BUYS: And in response, it's to explain
21 the training provided to the nedical assistant, as it's
22 alleged that a nmedical assistant was involved in the care
23 and Dr. Nguyen supervised the nedical assistant.
24 MS. BRADLEY: Gkay. |'mlooking at the
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conplaint, and | don't see nedical assistant referenced,
but I'Il read through it again just to make sure |'m not
m ssing sonething. | see Respondent. Ckay. "Respondent

successfully injected the Kenalog into the buttocks after
two unsuccessful attenpts by the nedical assistant." So
she's here to tal k about the two unsuccessful attenpts?

MS. BUYS. She's here to testify regarding
the training provided to nedical assistants to assi st
physi ci ans on adm nistering injections to patients.

HEARI NG OFFI CER HALSTEAD: |s that applicable
to the nedical assistant that is alleged to have acted in
this case?

M5. BUYS: |I'msorry. It seens to have
broken up a little bit. Wat was the question?

HEARI NG OFFI CER HALSTEAD: |s that applicable
to the nedical assistant that was alleged to have acted
in the conplaint in this case?

MS. BUYS. Yes, back in 2016.

HEARI NG OFFI CER HALSTEAD: Okay. Well, let
me just give me a nonent here because | see where you're
both going, and | just want to try to find an
intersection here. Qoviously, there's been different
testinmony about there's the allegations of how the shot

occurred, and then there was the testinony about how the
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shot occurred and who was there and who wasn't, who coul d

be identified as being there, | guess.

So I'mjust wondering if you could clarify
for me, Ms. Bradley, if the ICis relying on the fact
that a nedical assistant may or may not have tried two
I njections before the actual injection was given.

MS. BRADLEY: No. | nean, | realize that's
contained in the conplaint, but I don't know that, I
mean, our concern is what M. -- I'msorry -- Dr. Nguyen
di d.

We're not concerned about a nedica
assistant. | think that's just in there for context
because the records show that there was an attenpt and
then an injection was done by Dr. Nguyen. So | don't
know that | care that there were two unsuccessfu
attenpts. | guess if they want to tal k about that.
just don't really see nedical assistant as being rel evant
to this case at all.

HEARI NG OFFI CER HALSTEAD: So where is the
| anguage that -- Ms. Buys, where is the | anguage that
you' re having concerns with within the conplaint?

MS. BUYS.: Certainly. And | believe it was
al so originally back even the underlying response to the

letter of 8-3 where Dr. Nguyen had expl ai ned his
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1 recollection of the incident as well as the nedical

2 assistant and also as to docunentation of the shot record
3 by a nedical assistant which has been produced.

4 HEARI NG OFFI CER HALSTEAD: So with regard to
5 the language on the conplaint, |I'll just note that on the
6 first page, starting at line 23, it says: "Respondent

7 successfully injected Kenalog into Patient A's |ateral

8 buttocks after two unsuccessful attenpts by Respondent's
9 nedical assistant." There hasn't been any -- | don't

10 know that that -- Do you just want to strike that part of
11 the conplaint or do you want to go down this road?

12 MS. BRADLEY: Yeah. | nmean, | think we can
13 strike it. | nean, just Respondent successfully injected
14  Kenalog into patient in the lateral buttocks is fine with
15 nme, period, and we can strike that.

16 HEARI NG OFFI CER HALSTEAD: Ms. Buys, what is
17 your --

18 MS. BUYS. And, Ms. Aliberti, if we were al so
19 going and striking that and we can stipulate that that's
20 no longer a concern of the Board's, she was also to
21 testify as to the training provided to nedical assistants
22 as to docunentation and the docunentation --
23 HEARI NG OFFI CER HALSTEAD: (kay.
24 MS. BRADLEY: | guess our belief, the Board's
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position is it doesn't -- we don't |icense nedical

assi stants, and we don't charge themw th allegations,
and so anything that occurred in this case is
Dr. Nyugen's responsibility. So that's our position.
He's responsi bl e for what nedical assistants do or don't
do. So, | nean, | don't know. Was Ms. Aliberti there on
t hat day on Novenber 4, 2016? So she doesn't have
personal knowl edge of what occurred on that day, it
sounds |ike.

MS. BUYS. She was enpl oyed at the tine and
was going to testify as to the training provided to
nmedi cal assistants regardi ng docunentation policies and

procedures.

MS. BRADLEY: Gkay. | nean, | don't have a
huge objection. | just don't see a reason to provide
testinmony that | don't think is relevant. But, | nean,

guess, Madame Hearing O ficer, whatever you prefer.
HEARI NG OFFI CER HALSTEAD: (kay. So let's

just go back to the issue of the two unsuccessfu

attenpts. So | don't want to push you one way or the

ot her on that because | think you can also argue that it

showed, you know, potentially why the Respondent woul d

have ended up doing it and why there coul d have been sone

t ender ness because it shows that the Patient A was
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2 | don't think you -- If the IC and you want

3 to agree to strike that |anguage so that we don't -- no

4 one has to prove it up, that's up to you guys. Wth

5 regard to the training, | don't know if that's sonething
6 you just want to proffer. | agree that Ms. Aliberti

7 wasn't there. |'massumng that these people were

8 properly trained init. | don't think that's an issue.

9 MS. BRADLEY: W're willing to stipulate that
10 the nedical assistants were trained, you know. That's

11 required by the NAC, that any task nedical assistants are
12 delegated, that there has to be training, it has to be

13 included in their file. W've never sent an allegation
14 letter to Dr. Nguyen alleging that his nmedical assistants
15 were not properly trained or that that docunentation

16 wasn't there, so we're not concerned with the nedica

17 assistants or their training.

18 HEARI NG OFFI CER HALSTEAD: So why don't you
19 just go ahead and make a proffer so you can have your

20 record.

21 Q (BY M5. BUYS:) Thank you. And,

22 Ms. Aliberti, just to sort of clarify, what we're doing
23 back and forth was you had just testified that you were
24 there in 2016 as the educational coordinator and that you
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2 assistants and HealthCare Partners to verify that they

3 were conpetent in assisting a physician to provide care?

4 A Yes, it's true.

5 HEARI NG OFFI CER HALSTEAD: Ms. Buys, M.

6 Buys, do you understand what |I'm asking you to do when

7 1'"masking you to nake a proffer?

8 M5. BUYS: If you could clarify.

9 HEARI NG OFFI CER HALSTEAD: So what |' m aski ng
10 you to do is to stand up and sunmarize -- well, you don't
11 have to stand up, but to sunmmarize what Ms. Aliberti
12 would be testifying to in lieu of going through all of
13 the questioning with her and then --

14 MS. BUYS. Oh, certainly.

15 HEARI NG OFFI CER HALSTEAD: -- if the ICis
16 wlling to accept that, we can nove this al ong.

17 MS. BUYS: Certainly. M. Aliberti was going
18 to testify that the nedical assistants that assisted

19 Dr. Nguyen on Novenber 4th, 2016, were appropriately and
20 adequately trained to assist physicians in providing an
21 injection. They were also trained regarding

22  docunentation procedures and assisting the physician in
23 docunenting the nedical care provided to the patient

24 including the nedication adm nistration.
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She was al so going to testify regarding the

conpetencies that are required of the staff at HealthCare
Partners of Nevada to insure that everyone has received

I n-service education and was conpetent to provide
appropri ate nedical care and docunentation to the
patients.

HEARI NG OFFI CER HALSTEAD: (kay.

Ms. Bradl ey, do you have --

MS. BRADLEY: | just ask a question. You
said "everyone." \Wat do you nean? Doctors and MA's or
who are you talking that is having that training?

MS. BUYS: So it was nedical assistants as
wel | as physicians could attend the educati on sessions.

MS. BRADLEY: (Okay. Because I'mwlling to
accept that, but that doesn't nean that | accept that
everything was done correctly in this case. | believe
that they trained their people and they tell themto do
the right thing. | have no problemwth that.

MS. BUYS. And as well, that a physician is
able to rely on a nedical assistant regarding
docunentation of nedication adm nistration.

MS. BRADLEY: No. | nean, the |aw doesn't
allow a physician to obfuscate his or her responsibility

and rely fully on an MA, but certainly, MA's are allowed
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1 to assist them So | will agree with you they can be
2 trained and assist. But no, just because an MA is
3 trained in docunentation doesn't nean that the physician
4 just gets to rely on that person and walk away. So |'m
5 not sure what you're trying to say.
6 M5. BUYS. So we were going to establish via
7 Ms. Aliberti's testinony that the nedical assistants do
8 provi de assistance with the docunentation and that the
9 physician reviews the docunentation.
10 MS. BRADLEY: GCkay. That's fine. They can
11 assist with docunentation. | have no issue with that.
12 HEARI NG OFFI CER HALSTEAD: And the | ast
13 proposition that she's suggested, can you repeat that,
14 Ms. Buys, that they do -- Well, nmaybe we can read it
15 back. | don't want to m sstate it.
16 MS. BUYS: Certainly.
17 HEARI NG OFFI CER HALSTEAD: So | et me just
18 clarify. So the issue of whether a doctor can rely on
19 their nmedical assistants' entry is really a | ega
20 question, right, like | can't have sonmeone conme in and
21 tell me whether that's legally viable or not if that
22 defeats a physician's obligation.
23 To the extent that | think aside fromthat,
24  everything el se that you' ve proffered, | think, is being
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accepted. So | don't think that you need to wal k through

all of that with your witness. |It's on the record as you

stated it. |Is there anything you would like to clarify

or add to that?

M5. BUYS. Yes. And | believe the |ast
statement was about that the nedical assistants are
trained regardi ng docunentation and that a physician
reviews that docunentation after it is entered by a
medi cal assi stant.

HEARI NG OFFI CER HALSTEAD: That's the one.

MS. BRADLEY: Ckay. Well, they're trained to
do that. | mean, | don't know that you can say as a
matter of, you know, that they do it every single tineg,
but 1'll concede that they're trained to do that.

MS. BUYS: Al right. That there's a
procedure in place that HealthCare Partners of Nevada,
that that is the procedure that is trained --

M5. BRADLEY: Sure.

MS. BUYS: -- for the nmedical assistants as
wel | as the physicians.

HEARI NG OFFI CER HALSTEAD: R ght. So | think
that -- and | don't want to m sstate. She can obviously
speak for herself, but | think her point is that she's

agreeing with everything you' re saying, and she concedes

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

W

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

o . ] Page 196
to the training. And so the question would be if you

want to continue down this line as to whether that
training was actually followed in this case, and that
woul d have to be by people who are actually there and
parti ci pat ed.

MS. BUYS: Understood, Madanme Heari ng
Oficer, in which case, we will agree to the stipulations
provi ded by counsel for the IC as to the training and
procedures in place.

HEARI NG OFFI CER HALSTEAD: (kay. Thank you.

Thank you, Ms. Aliberti. W fast-tracked
that for you, but we certainly appreciate you show ng up
and being willing to testify today.

THE W TNESS: Thank you. Thanks.

M5. BUYS. Thank you so nuch. And for the
record, they' re both excused for the purposes of this
proceedi ng.

HEARI NG OFFI CER HALSTEAD: Thank you.

THE WTNESS: Thank you.

MS. BUYS. Thank you. And so Respondent
would now like to call Dr. Nguyen to the stand.

HEARI NG OFFI CER HALSTEAD: Woul d you prefer
that he stay seated next to you or does it matter? W

don't have an official --
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1 MS. BRADLEY: Yeah, |I'mfine either way.

2 HEARI NG OFFI CER HALSTEAD: Wherever you're
3 nore confortable, Dr. Nguyen.

4 THE W TNESS: Thank you.

5

6 DI RECT EXAM NATI ON

7 BY Ms. BUYS:

8 Q Thank you very much. Now, Dr. Nguyen, did
9 you use your reasonable nedical judgnment to take into
10 consideration Patient A's history, exam risk factors,
11 treatnent benefits and alternatives in your decision to
12 admnister a Kenalog steroid injection to Patient A?

13 A Yes, | did.

14 Q Tel | us why.

15 A The parent had told ne that the child was
16 having respiratory synmptons of cough, congestion and

17 nausea and vomting for four days. Initially, I

18 prescribed her oral Prednisone. And after doing an exam
19 on the patient, | assessed her to have a respiratory
20 illness, possibly croup or other respiratory conditions,
21 and felt that the oral steroid would be adequate.
22 But when | cane back to give her -- the
23 parent -- the nedication and talk to her about the
24  possible side effects of the nedication, | went over with
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her and | et her know that there are side effects, and she

became concerned that the side effect of the ora
Predni sone could lead to further vomting or increased
vom ting, and she asked ne if there was any other
treat ment options.

And | did let her know that there was an
I njectable formof nedication, and we di scussed the
possi bl e side effects of the injectable nedication,
specifically that it can cause sone scarring, swelling,
redness and pain and bleeding to the area that is
I nj ect ed.

Q And did you obtain informed consent prior to
adm ni stering a Kenal og steroid nedication to Patient A?

A Yes, | did. | let the momknow that there
are side effects and benefits and alternatives to the
medi cati on, and she was agreeable with proceeding with
the treatnent.

Q And did you use your reasonable nedica
judgnent as a fam |y nedicine specialist based on your
background, training and experience in treating Patient A
w th Kenal og due to what you believed was respiratory
i1l ness that was possibly croup?

A Yes, | did.

Q All right. And if you had not given the
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patient a Kenal og i njection, what m ght have happened?

A As | told the parent, the alternative is to
give oral nedication, the Prednisone that | prescribed.
Possi bl e side effects of the oral Prednisone is vomting,
weakness of the tendons, tendon rupture, weakness of the
bones, elevation of blood sugar and G side effects which
I ncl ude vom ting.

Q And at the time you provided care to Patient
A, did you make a reasonable effort to keep and maintain
an accurate, tinmely, legible and conplete record?

A Yes, | did.

Q Pl ease expl ain.

A The progress note or nedical record has
everything that it needs to to continue care of the
patient if she were to follow up with her pediatrician or
If she were to cone back to see another provider at ny
urgent care or nyself at the urgent care.

Q And 1'd Iike to touch briefly on your
background, Doctor. Were were you born and raised?

A | was born in Saigon, Vietnam but | was
rai sed i n Col orado.

Q And where did you attend col |l ege?

A | attended college at Cal State-Fullerton

Q And what year did you graduate?
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A From Cal -State Fullerton, | graduated in
1995.

Q What degree did you receive?

A | received a Bachelor of Arts in Science,
particul ar, biol ogy.

Q And when did you decide you wanted to go to
medi cal school ?

A My junior year in college.

Q And where did you attend nedical school ?

A | attended nedi cal school at University of
Col orado in Denver, Col orado.

Q And what did year did you conpl ete nedica
school ?

A | conpleted it in 2008.

Q And where did you go your internship?

A | did ny internship in Denver, Col orado at
the University Hospital.

Q And where did you do your residency?

A The same facility.

Q And was that residency focused on famly
medi ci ne?

A Yes.

Q And how did you decide to specialize in

fam |y nedicine at an urgent care setting?
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1 A | enjoyed fam |y medicine because it aFF835201
2 meto care for the whole famly frominfant to elderly,

3 grandparent, and it allows nme to nake a difference in

4 patients' |ives.

5 Q And just to clarify, how long have you been

6 practicing nedicine, Doctor?

7 A | finished ny residency in 2003, so 19 years.
8 Q And can you estinmate how nmany patients you' ve
9 seen up to that tine?

10 A | would estimate possibly 35,000 patients.

11 Q All right. And during your residency, were
12 you trained in adm nistering Kenal og injections?

13 A Yes, | was.

14 Q What training did you receive?

15 A Under ny attendi ng physicians, | was trained
16 to inject children, adults, elderly patients with Kenal og
17 for mnor reasons such as respiratory illnesses.

18 Q And did you experience treating pediatric

19 patients with respiratory illnesses that resenbled croup?
20 A Yes, | do.

21 Q And how many of those patients have you seen?
22 A If I had to guess, | would say approximately
23 300 patients.

24 Q And did you hear Dr. Hall testify this
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nmor ni ng?

A Yes, | did.

Q And do you disagree with each of these
opi nions that you fell below the standard of care?

A Yes, | disagree with his thoughts.

Q And can you briefly explain why?

A My care of the patient was and does neet the
standard of care. | did examne the patient. | assessed
her, and | did get verbal consent fromthe parent, and
did keep a tinely record and a conplete record for
continuation of care for the Patient A

Q And let's go over your note for Patient A's
Novenber 4th, 2016 visit. Do you have a recollection of
Patient A's visit?

A Yes, | do.

Q All right. And | wuld like to go and refer
for your review, | believe it is Respondent's Exhibit,
and 1'Il tell you the exact nunmber. | believe we had
this marked as Respondent's Exhibits 5 and 6 as well as
Respondent's Exhibit Number 12. And I'd like to directly
refer your attention to what's been Bates stanped H18002
of the Exhibit Number 5. |Is that your narrative note of
Patient A's Novenber 4th, 2016 visit?

A Yes, it is.
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Q All right. And | believe you just testified

you have an independent recollection. | believe you just
testified that you have an independent recollection of
treating the patient on Novenber 4th of 20167

A | do.

Q All right. Wat do you recall about your
visit wth Patient A on Novenber 4th, 2016 at the urgent
care clinic?

A It was notable that there was an attenpt by
the nmedical assistant to give the Kenal og injection, but
he failed to do so. And afterwards, the nother asked ne
in particular to give the injection instead of having
anot her nedi cal assistant or other RN or other nurse give
the injection.

Q And while you were treating the patient on
Novenber 4th of 2016, did you review Patient A s nedica
hi story?

A Yes, | did.

Q What did you review?

A | asked in particular if the child had asthma
and | asked her if she had any allergies to any
medi cati ons or any other substances, and | al so revi ewed
her fam |y history of maternal grandnother having asthna.

And the nother did nention that she had prior croup
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several nonths prior to her visit with ne.

Q And did you discuss wth Patient A's parents
what her synptons were?

A Yes, | did. | gathered the history fromthe
not her, as the patient was a 23-nonth-old and wasn't able
to respond.

Q And | believe you just testified regarding
the patient's nother. Do you recall the patient's father
was al so present for the visit?

A Initially, the father was present also, but |
had to excuse himafter | finished nmy physical exam He
was |ate for work and had to | eave.

Q And did you just testify that you perforned a
physi cal exam of Patient A?

A That is correct. | did.

Q And what did you find on exam of Patient A?

A | found that she had sone nasal synptons of
erythema, clear rhinorrhea. Her lungs were clear, she
had good air exchange, she was wal ki ng and she was a
vi gorous chil d.

HEARI NG OFFI CER HALSTEAD: Ms. Buys, what is
Dr. Nguyen | ooking at?
MS. BRADLEY: | was just going to ask that

sanme thing because | don't see erythema on the records
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[''m | ooking at or vigorous child. So just curious where

that's comng from

M5. BUYS. It's HCP 003 is the Bates stanp.
| believe that's still Respondent's Exhibit 5.

MS. BRADLEY: Onh, okay. | see erythema
t here.

THE WTNESS: d ear rhinorrhea.

MS. BUYS: No worries. Just for the record.
And just for the record, it's on that Bates stanp HTP 003
about -- towards the bottom of the page, maybe around the
m ddl e | ower half, there is docunentation regarding the
erythema as wel|.

MS. BRADLEY: Yeah, | just saw the erythens.
| don't see vigorous child. So is that just fromhis
menory or --

THE WTNESS: That was from ny nmenory.

HEARI NG OFFI CER HALSTEAD: (kay. Thank you.

Q (BY Ms. BUYS:) Thank you. And, Doctor, did
you cone to a possible diagnosis of Patient A during her
Novenber 4th, 2016 visit?

A Yes. According to ny nedi cal docunentation,
cough wi th possible croup.

Q What was that based on?

A Based on the nedical history provided by the
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appearance of the child, ny physical exam and her

previ ous history.

Q And based upon that diagnosis, did you
devel op a potential treatnment plan for Patient A?

A Yes, | did.

Q What was that treatnment plan?

A Initially, it was oral Prednisone treatnents
that | was going to give the child, but once | cane in to
informthe nom the parent of Patient A of possible side
effects of that nedication, she expressed a | ot of
concern that one of the side effects of the nedication
was vomting and asked nme if there was any other
treatnment that | could possibly give.

At that point, | did let her know that an

intramuscular injection is one possibility, and she

menti oned that previously, her daughter had croup and the
daughter needed an injection during that tinme to resolve
her synptons. So | thought it was a good idea since the
child was vomting and the nedicine can cause vomting to
give her an injection of the medication of a steroid at
that tine. | wasn't sure if she woul d adequately take
the medicine and it would help her in her recovery.

Q And just to clarify for the record, did you

di scuss with the patient's parent the risks, benefits and
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alternatives to treatnent were the oral steroid, the

Predni sone?

A Yes, | did. | let her know that the
medi cati on has side effects, and she had questions and |
answered those questions for her.

Q And do you recall what the side effects were
that you explained to the patient's parent regarding the
oral Predni sone?

A Yes. | nentioned that the nedication could
I ncrease the patient's blood sugar |evel, cause increased
risk of infection, it could cause upset in the G tract
or vomting, it can cause weakness of the bones and
tendon rupture.

Q And then after you received that additiona
information fromthe patient's parent, is that when you
consi dered giving the Kenalog injection? |Is that
correct?

A That is correct. The nother told ne that she
was concerned that the nmedicine | was going to give the
child can cause vonmting and the child is vomting
already, that it would nake her vomt nore and, you know,
the child would not take down the medicine or not get
adequat e ampunts of the medicine, so | thought that was a

very valid concern. And | thought a reasonable treatnent
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option would be to give the first dose as a steroid

I njectabl e nedicine so that we could insure that the
child receives the nedicine and she woul d get better
qui cker.

Q And prior to the Kenalog injection, did you
di scuss the risks and benefits and alternatives wth
Patient A's parent?

A Yes, | did let her knowthat in addition to
what the oral steroid can do, since it is an injectable,
that it can cause swelling, redness, pain, bleeding and
even scarring to the area where it's injected.

Q And di d soneone other than you attenpt to
adm ni ster the injection?

A Yes, M. Barry Msiuk, who was ny nedical
assistant for that day, attenpted to give the injection.

Q All right. And what do you recall happened
when he attenpted to give the injection?

A The parent was hel ping to position and
stabilize the patient for the injection. She was at the
head of the bed and facing the child and trying to
confort the child, and Barry cleaned the area. Sorry.
Strike that.

Initially, he came in and thought about

giving the injection in the lateral thigh of the patient,
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but he nentioned that he didn't think he could do that

because he saw her noving quite a bit, and she was not
stabilized to give the injection in the lateral thigh
He came in to let me know that he didn't think that was
possi ble, and | asked if there was any other spot he
could give the injection. And | |let himknow that the
gluteal area is an alternate site if he didn't think it
was safe to give it into the lateral thigh
And he asked ne for help in giving the

injection, so | went into the roomwth him W assessed
the patient, and with the nother's cooperation, we
positioned and stabilized the child. M. Barry tried to
give the injection into the right buttock, but when he
went to inject the child, the child noved and he pierced
the skin but didn't push down on the plunger, and then
she nmoved again and he pierced her skin a second tine
w t hout giving the injection, and then she noved again
and the needl e canme out.

Q And why on the gluteal -- excuse nme. Wy was
the injection attenpted on the gluteal area?

A At the time, we had the information and there
was an FDA recommendation that the nedication, Kenal og,
could be given in the gluteal area.

Q And in your experience providing care to
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pedi atric patients over 19 years, how often are children

wi | ling and accepting and sitting still when you try and
give an injection?

A Not very often.

Q And do they often require a parent to help
position the child for an injection?

A Yes, often they do.

Q And, Doctor, after the nedical assistant's
attenpts to adm nister the injection, what happened then?

A Like | said, the needle had cone out. |
applied pressure to the area because there was a small
amount of bl ood coming fromthe perforation sites where
the needl e went in.

| apol ogi zed to the nomand | et her know that

|"msorry that the nedication wasn't given despite her
daught er bei ng poked by the nedical assistant. At that
tinme, | let her know that | could get another nedical
assistant or RNto give the injection. She |let me know
that she didn't want a nedical assistant or a nurse to do
it. She asked ne if in particular if | could give the
I njection because she trusted ne.

Q And prior to -- actually, strike that. And,
Doctor, do you docunent every detail of your encounter

wth a patient?
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1 A | docunment the details that are neededpfge -
2 help any other provider or provider |ike nyself comng

3 back; if a patient were to cone back to continue her care
4 or if she were to go back to a different pediatrician, he
5 would understand the care that | gave to the patient.

6 Q And was it your understanding that Patient A
7 had a pediatrician appoi ntnment scheduled a few days into
8 the future?

9 A That is correct.

10 Q And was this the first visit that you had

11 with Patient A?

12 A Yes.

13 Q And was this the only visit that you had with
14  Patient A?

15 A Yes.

16 Q And 1'd Iike to go and refer your attention
17 still on Respondent's Exhibit Nunber 5, but what is Bates
18 stanped as HCP 002. Doctor, it appears that it says at
19 the bottomof -- look at the first paragraph after a |ist
20 of plans, and right at the l|ast part of that paragraph,
21 it says: "Patient agrees with treatment plan and

22 verbalizes understanding.” Do you see that?

23 A Yes, ma'am | do.

24 Q Did | read that correctly?
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1 A Correct.
2 Q And is this a reference to the consent that
3 you received prior to adm nistering the Kenal og
4 injection?
5 A Yes, it is.
6 Q And when you say "patient," are you referring
7 to the child or are you referring to the patient's proxy
8 or parent?
9 A | was referring to the parent.
10 Q When you were getting the patient's nedica
11  history, that cane fromthe parent as well; is that
12 correct?
13 A Correct.
14 Q All right. And when you are discussing with
15 a patient different treatnments, do you pressure patients
16 what to choose: one option other another?
17 A No. | offer themny nmedical advice and | et
18 them know that there are alternatives, and it was her
19 decision that would be honored.
20 Q And did your care and treatnment of Patient A
21 neet the standard of care?
22 A Yes, it did.
23 Q Wiy is that?
24 A | did what a reasonabl e physician woul d have
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done for a patient with the synptons that the parent told

me about. After doing an assessnent of the Patient A, I
feel that any physician woul d have done the same thing
that | woul d have done.

Q And have you ever had a patient react to a
Kenal og i njection by devel oping a divot?

A No, | have not.

Q Fol |l owi ng the adm nistration of the Kenal og
Injection, did you provide any instructions for the
patient or the parent?

A Yes. | let the parent know that she shoul d
apply ice to the area because there may be sonme swelling
and disconfort for the child and to fill a prescription
for the Predni sone or nedication that | did give her and
to follow up with her pediatrician and then also to cone
inif there were any increased synptons or further
synptons that she needed to have ne | ook at.

Q After the adm nistration of the medication,
did you have a patient remain in your office for any
period of tinme?

A Yes. W had her stay after the injection for
approximately ten mnutes to nmake sure she didn't have
any adverse reactions to the injection.

Q And do you know if Patient A sought any
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addi tional nedical care for her synptons?

A | don't know.

Q And prior to receiving correspondence from
t he Board, did anyone ever tell you Ms. Patient A had
devel oped a divot or a conplication related to a steroid
i njection?

A No, | don't recall.

Q And just because a patient has a skin
reaction to a nedication that's adm ni stered, does that
mean you deviated fromthe standard of care?

A No, nma' am

Q And just because there are nultiple attenpts
to adm nister nmedication to a crying, kicking pediatric
patient, does that nean you fell below the standard of
care?

A No.

Q And have all of your opinions today been
stated by a preponderance of the evidence?

A Yes, it has.

MS. BUYS. Thank you
HEARI NG OFFI CER HALSTEAD: Ms. Bradl ey?
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CROSS- EXAM NATI ON

BY MS. BRADLEY:

Q Ckay. Good afternoon, Dr. Nguyen. You
didn't docunment the conversation wth Ms. Del G osso
regardi ng her concerns with the prescription for oral
steroids, did you?

A No, | did not.

Q And you testified that you di scussed the
benefits of the Kenal og shot with the parents, but you
di dn't docunment that you discussed the benefits of the
Kenal og shot with the parents, did you?

A | believe | did. | stated: The patient
agrees wth the treatnment plan and verbalized an
under st anding of the treatnment plan.

Q So it's your testinony that that covers the
benefits of the Kenal og shot?

A It would cover the benefits, the risks and
alternatives because that's part of the treatnent plan.

Q Ckay. Well, and |I'm confused about the
treatnment plan because maybe you can tell nme then what it
ended up being because initially, you testified that the
treatment plan was oral steroids.

A That is correct.

Q And what was the treatnent plan at the end of
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the visit? g

A After receiving further information fromthe
parent that she was very concerned that the nedicine
caused her daughter to vomt further and that her
daughter in fact had previous injection of a steroid
medi cation, | adjusted nmy treatnent plan to include the
Tri anti nol one or Kenal og injection because | was worried
that the patient m ght not get an adequate dose of the
medi cati on because she is vomting, and her nother was
concerned that the nmedication caused additional vomting,
and | know that the Prednisone is known to cause vomting
In patients.

Q Ckay. You just testified that you were
worried. Did you docunent anywhere in the patient's
records that you were worried about the ability to --

A No, | did not document that.

Q Ckay. So just to we're clear then, so you
started out with initially an oral steroid was the plan,
and then you nodified it. So in the end, the treatnent
pl an was both the oral steroids and the Kenal og shot. |Is
that true?

A That's correct.

Q Did you docunent in the patient's nedica

records that the patient stayed for ten mnutes after the
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1 shot was provided?

2 A No, | did not docunent that, but that is a

3 standard of care for patients to make sure that they

4 don't have adverse reaction after they receive an

5 injectable nedication.

6 Q And | just want to clarify when the nedica

7 assistant attenpted the injection. So were you present

8 when that occurred? You saw it happen?

9 A Yes, ma'am | was there. | was at the

10 child's foot at the tine.

11 Q And you testified that the Patient A had

12  croup several nmonths prior to her visit with me. D d you

13 docunent that in the medical records?

14 A Yes. |I'mreferring to ny history of present

15 illness. It states the patient had croup tw ce already,

16 last one seven nonths ago. It's HCP 0002.

17 Q Yeah. Thank you. | sawit. | was |ooking

18 above with the famly history, but I do see it there

19 where you pointed it out. Thank you. Did you give the

20 parents instructions about when to give the oral

21 steroids?

22 A Yes, | did let themknow that they were to

23 give it once a day as soon as they were able to give the

24  nedi cation because with respiratory illnesses |ike croup,
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i nfl ammati on can worsen her synptons, so the sooner they

gave the nedicine, the sooner the child, the patient,
woul d i nprove

Q So just to clarify then, so your intent was
that first day, Patient A would have both a shot and an
oral dose of steroids?

A That is correct, ma'am Physicians often
will give injections to nmake sure that the parent gets
the first dose to help resolve sooner. It's called a
| oadi ng dose.

MS. BRADLEY: GCkay. | believe you have
hopefully in front of you the standard operating
procedure for HealthCare Partners. | think it's Exhibit
7, but it mght be 6 because ny exhibits seemto be off.

HEARI NG OFFI CER HALSTEAD: It's Exhibit 7.

MS. BRADLEY: Exhibit 7. Ckay.

THE WTNESS: Yeah, | do have it.

Q (BY M5. BRADLEY:) kay. Have you seen that
before, Dr. Nguyen?

A | believe I have.

Q Ckay. |If we go to page three, it's nunber
23. Can you read that for us, nunber 237

A Vastus lateralis is the preferred side for

children, thigh, frombirth to 36 nonths of age for
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1 intranuscul ar and subcutaneous injections.
2 Q And | think you testified that the MAis the
3 one that decided to deviate fromthis procedure? | just
4 want to nmake sure.
5 A That's correct, m' am
6 Q Ckay. So the nedical assistant nmade the
7 decision that the thigh was not appropriate, and then
8 you're the one that said that the gluteal area would be
9 appropriate.
10 A That's correct, ma'am Let nme clarify. It
11 would be an alternate site for intranuscular injection.
12 Q Ckay. Isn't it true that NRS 630.30621A,
13 which is one of the alleged statutes in this case, places
14 the obligation on maintaining tinely, legible, accurate
15 and conplete nedical records for patients on you as the
16  physician?
17 M5. BUYS: And I'Il just object that it calls
18 for a legal conclusion.
19 HEARI NG OFFI CER HALSTEAD: Sustained. It's,
20 | mean, also the statute speaks for itself.
21 Q (BY M5. BRADLEY:) Gkay. So, Dr. Nguyen, is
22 it your testinony today that the nmedical assistant is
23 responsible for docunentation of a patient's medical
24  records?
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A Medi cal assistants assist physicians in

conpl eting docunentati on such as providing the | ot
nunber, nedication and the expiration date of medications
when they inject the nmedications.

Q Ckay. But who is licensed by the Board? The
medi cal assistant or the physician?

A The physician is licensed by the Board. And
when they do docunent these records, other physicians
i ke me do review those records to make sure that they're
accurate and tinely.

Q So whose fault is it if there's an error in
the records?

M5. BUYS. njection. Vague as it's unclear
what you nmean by if there's --

Q (BY M5. BRADLEY:) 1'll rephrase. |If there
was an error in Patient A's nedical records, who caused
that error?

MS. BUYS. Sane objection.

MS. BRADLEY: | think he can say who he
thinks is the cause of an error in a record for a
patient.

HEARI NG OFFI CER HALSTEAD: Well, | guess ny
concernis if there's error, | nean, this is a

hypot heti cal that doesn't necessarily apply to the case,
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1 soif there's an error in these records. rage 222
2 MS. BRADLEY: Well, | think there is an error
3 in these records. | think we've heard testinony about

4 conflicting information in the records.

5 HEARI NG OFFI CER HALSTEAD: Then | woul d

6 suggest the question should be if there was an error in
7 these records.

8 Q (BY M5. BRADLEY:) GCkay. So, for exanple,

9 Dr. Nguyen, if we go to Exhibit 12, and that's your

10 exhibit 001, nmed admn details. Are you there?

11 A Yes, mm'am | am |'mlooking at ned

12  details 00001

13 Q Do you see the nanme Hanpton, Chanel on that
14 page?

15 A Yes, ma'am | do.

16 Q Do you know who that is?

17 A That is ny nmedical assistant that | normally
18 work with.

19 Q Ckay. Did you work with Ms. Hanpton on
20 Novenber 4th, 20167
21 A No, | did not work with her that day.
22 Q So if this says "adm n by," what does that
23 nmean typically?
24 A When the physician generates a conputer order
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1 inthe EMRfor an injection, we'll often send thatnggegzz
2 to his normal -- his nedical assistant that he normally

3 works with, which is M. Chanel Hanpton.

4 Q So | guess |I'm m sunderstanding here. So

5 you're saying if you order nedication, the order goes to
6 sonmeone that you normally work with but that you nmay not
7 be working with on that day? 1Is that what you' re saying?
8 A Yes, ma'am During that day, Ms. Hanpton,
9 she had to call out sick that day because her daughter

10 was ill and she was not there. So M. Barry M siuk was
11 called up as a float nedical assistant that HealthCare

12 Partners had hired to substitute if there's a nenber of a
13 staff nedical assistant that's absent that day.

14 Q Ckay. Well, because it says, "Admn by."

15 \Wiat does "adm n by" nean? Does that nean adm ni stered?
16 Is that short for adm nistered?

17 A It says that | had ordered Chanel Hanpton to
18 give the injection, and it says the date that it was

19 given.
20 Q Ckay. So your testinmony is then that the
21  name on there doesn't nean who adm ni stered the vaccine?
22 A That is correct, ma' am
23 Q Ckay. But | thought this is supposed to be
24  the nedication adm nistration details.
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1 A It has a lot of the details such as thePage o2
2 anount, the area injected and where it was given.

3 Q Ckay. But how are we supposed to know

4 | ooking at this who provided the injection? | thought

5 that was the purpose of this record.

6 A The person often al so gives the injection can
7 also be seen in the progress note.

8 Q Ckay. So where does it show nme in the

9 progress note who gave the injection?

10 A It does say that | conpleted the injection,
11 Kenalog 40 mlligrams 0.5 by nmouth, intranmuscul ar was

12 conpleted by Dr. Nguyen.

13 Q Wiere did it say that? |'msorry. Wat page
14 are you on?

15 A It is HCT 0017.

16 Q 0017? Okay. So you're referring to then on
17 the bottom kind of the bottom of the page, | nean, |

18 guess the mddle, but the bottomof the entry of that

19 page?
20 A That's correct, ma'am |s says Nguyen, Hai
21 conmplete.
22 Q Conplete. So that's what you're saying is
23  proof that you adm nistered the injection?
24 A That's correct, m'am
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Q Ckay. And if we go back to Exhibit 5 though,

i f we go to page HCP 00006 in Exhibit 5.

A Yes, ma'am

Q That G eneisha Barner, is that the person you
said you were working with that day?

A | believe she was the triage nedical
assistant. So in urgent care, we nmay have nore than one
medi cal assistant. W have one that triages the patient,
takes their initial conplaint, and then she may take the
vitals and then a nedical assistant helps in the back of
the office.

Q So where do we see reference to the nedica
assistant that you said that you were working with on
that day? | believe it was a gentleman's nane. Ch, |
think I mght see it on Exhibit 6, ned adm n [ og 0003.
Was it Barry, you said, M siuk?

A Yes, ma'am that's correct. It's right down
there at the end of the near the bottom of the page.

Q Ckay.

HEARI NG OFFI CER HALSTEAD: |'msorry. \Wat
page?

Q (BY M5. BRADLEY:) It's med admn | og 00003.
I[t's in Exhibit 6 for the Respondent. Have you seen this
Exhibit 6 before, Dr. Nguyen?
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1 A Yes, ma' am

2 Q Ckay. What woul d you call this? It says,

3 "Alscripts" at the top. | wasn't sure what kind of

4 record it was.

5 A It's part of the electronic nmedical record

6 inregards to a billing the insurance and with trying to
7 conplete the record.

8 Q Ckay. Because when | read this, and | don't
9 know -- maybe you disagree -- but would you agree that it
10 sounds like there was sone confusion over this shot and
11  what happened with it?

12 A The confusion was that the biller thought

13 M. Hanpton was there that day to give the injection, and
14 | let her know that Ms. Hanpton was not there and it was
15 actually M. Msiuk, Barry, that was present with nme that
16  day.

17 Q Ckay. Yeah, because |'mjust reading in the
18 mddle. Do you see where it says: "Hello"? Could you
19 read that?
20 A "Hello. Did you adm nister this injection?
21 If not, can you send it back? Thanks."
22 Q So it sounds like there was a question of
23 whether it was given or not and maybe that the injection
24  was sonewhere in the office? | don't know.
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1 A | woul d have to speculate as far as \/\h)l/aatgﬁatZZG
2 nessage was sent to Ms. Hanpton.

3 Q Ckay. But it looks like at the end, it is

4  docunented that Barry Msiuk was the one that provided it
5 or at |east hel ped.

6 A Yes, he did help in drawing up the nedication
7 and helping with the injection.

8 Q Ckay. Would you agree with ne that there's a
9 difference between consent and infornmed consent?

10 A Sorry. Could you repeat the question?

11 Q Wul d you agree with ne that there's a

12 difference between consent and inforned consent?

13 A Yes.

14 Q How woul d you di stinguish those two?

15 A Consent woul d be just saying okay versus

16  being infornmed of possible risks, alternatives, and side
17 effects of a nedication.

18 MS. BRADLEY: Thank you. | have no further
19 questions.

20

21 REDI RECT EXAM NATI ON

22 BY MS. BUYS:

23 Q Thank you. Dr. Nguyen, | believe counsel for
24 the Investigative Commttee asked you questions regarding
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1 what was Respondent's exhibit, | believe we are atFaPe <!
2 believe, Respondent's Exhibit Number 6, which has
3 "Alscripts" witten at the top. Do you recall that?
4 A Yes, | do.
5 Q Were you aware of this conversation with the
6 nedical assistants that's docunmented here?
7 A Yes, | was.
8 Q All right. Wen did this take pl ace?
9 A That happened on Novenber 8th, 2016.
10 Q And that was after the care that was provided
11 to the patient. |Is that correct?
12 A Correct.
13 Q And | believe you also testified that this
14  docunent is for purposes of billing. |Is that correct?
15 A | believe.
16 Q All right. And | believe you were al so asked
17 questions regardi ng Respondent's Exhibit Nunber 12, the
18 nedication admnistration details. And, Doctor, just to
19 clarify for this patient in 2016, were the nedical
20 records electronic or paper?
21 A They were el ectronic.
22 Q Ckay. And in your practice in working at
23 HealthCare Partners in 2016, was it normal for the
24  nedical assistants to assist you in filling out the
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el ectronic health record regarding the shot record?

A Yes, it was.

Q Ckay. And in this case, it looks Iike on
that nedication adm nistration details page, the
injection site is listed as right gluteal region. |Is
that correct?

A That is correct.

Q All right. Do you have an independent
recol l ection apart fromthis docunent where you gave the
I njection?

A | do because | remenber giving the injection
in the right buttock

Q How do you know t hat ?

A Because the table in that roomis positioned
so that when the patient is lying on her stomach, her
right buttock would be to the left side of the bed. And
["mright handed, so it would nake it easier for ne to
pl ace ny hand on the right buttock to push down to help
stabilize the patient and to give the injection with ny
right hand into the right buttock or gluteal area.

Q And | believe you had testified about the
medi cal assistant attenpting to adm nister the injection.
I's that correct?

A That is correct, nmm'am
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1 Q Do you recall where he attenpted to give the
2 injection?
3 A He also tried to give the injection to the
4 right gluteal buttock.
5 Q And that is based upon your observation of
6 hinP
7 A That is correct. | was there when he tried
8 toinject the nedication and failed to give the
9 injection.
10 Q All right. And | believe there was al so sone
11 testinony regardi ng docunentation as to the dosage of the
12 Kenalog injection. Can you please clarify for the record
13 what was the dosage that was adm nistered to Patient A?
14 A The dosage which | ordered on ny progress
15 note states: Kenalog, 40 mlligrans per nL injection
16  suspension. Inject 0.5 nL intramuscularly once. And
17 that's from CP 0002.
18 Q And that's Respondent's Exhibit Nunmber 5; is
19 that correct?
20 A | believe so.
21 Q All right, Doctor. And it |ooks |like on that
22 page as well, there is notation as to your nanme regarding
23 a treatnment plan for the Kenalog injection. |s that
24  correct?
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A Yes, it does.

Q All right. And is it your understandi ng that
when you' re docunenting an el ectronic nedical record that
the record can autopopul ate a provider's nane?

A [t can.

Q And do you recall the electronic health
record that was in effect at HealthCare Partners on
Novenber 4th, 2016? Was it Cerner or a specific type of
el ectronic heal thcare record?

A | believe it was Allscripts.

Q And you had al so testified regardi ng Chane
Hanpton. WAs it your testinony that she was your regul ar
medi cal assistant?

A Yes, Ms. Chanel Hanpton worked for ne for
approxi mately three years at Heal thCare Partners.

Q And to clarify, when you prescribe a Kenal og
I njection through the electronic healthcare record, was
it your testimony that it can autopopul ate the typical
nmedi cal assistant that you worked with?

A Yes, it can autopopul ate the nane of the
medi cal assistant that normally works there.

Q Ckay. And, Doctor, | believe there was al so
sonme testinony earlier regarding the timng of this

docunmentation. Do you recall what tine you finished
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1 authoring your progress note for the patient?

2 A What happens sonetines is |'mbusy at the --
3 | have another patient that | have to see in the urgent

4 care, and then I'l|l go back at the end of the day to

5 conplete nmy progress note and to nake sure everything is
6 accurate as possible and reflects ny care of the patient.
7 Q And does the docunentation that has been

8 provided in this proceeding appear to indicate that you
9 authored your progress note on Novenber 4th of 20167

10 A Yes, it does.

11 Q Which is the same day that you saw Patient A
12 correct?

13 A Correct.

14 Q And then | also believe Board counsel asked
15 you questions regarding your docunentation of the consent
16 given by Patient A's parents. Do you renenber those

17  questions?

18 A | believe -- Can we have a read back of that?
19 Sorry.
20 Q Gt herwise, I'll rephrase nmy question.
21 Doctor, you had testified that you docunented
22 that you had received consent fromPatient A's parent in
23 your note. Is that correct?
24 A Correct.
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Q And is it your testinony that you received

verbal consent fromPatient A's parent prior to the
Kenal og injection?

A Yes, | did.

Q And is it also your testinony that you
recei ved verbal consent from Patient A's parent for the
oral nedication that was prescribed?

A Yes, | did.

MS. BUYS: Al right. That is all | have.
Thank you.

HEARI NG OFFI CER HALSTEAD: | know we' ve been
doing redirect and recross. Do you want to engage in

t hat ?

RECROSS EXAM NATI ON

BY MS. BRADLEY:

Q | just have one question related to timng.
Dr. Nguyen, do you recall approximtely when you saw
Patient A on Novenber 4, s 20167

A | believe it was right around 11:00 a. m
because usually, the triage nurse sees the patient first,
gets their initial conplaint, sone of the synptons and
does vital signs, so | believe that the note started at

10:45 a.m, so | would have seen her shortly thereafter.
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Q Ckay. And so is it fair to say that probably

she and her parents woul d have gone hone by noon that

day?
A Li kely, ma'am
MS. BRADLEY: kay. That's all. Thank you.
MS. BUYS: Thank you. And would it be
possi bl e to take another confort break? | apol ogize.

|'ve been drinking water

HEARI NG OFFI CER HALSTEAD: Yes. Let's see
what tine. It's 3:04. So do you want to cone back at
3: 157

MS. BUYS. That would be great. Thank you
very nuch.

(Recess.)

HEARI NG OFFI CER HALSTEAD: We're back on the
record in Case Number 21-389084-1.

Ms. Buys, would you like to continue with
your case?

MS. BUYS. Yes, thank you. Respondent woul d
like to next call Dr. Eduardo Anorga. | believe he's
sitting right here.

HEARI NG OFFI CER HALSTEAD: Thank you. And
bel i eve he was previously sworn; correct?

MS. BUYS: Correct.
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THE W TNESS. Yes.

MS. BUYS: Perfect.

HEARI NG OFFI CER HALSTEAD: Can you spell the
| ast nane for ne, please?

THE WTNESS: Sure. It's A N, as in Nancy,
ORGA First name Eduardo: E-D U A-R DO

HEARI NG OFFI CER HALSTEAD: Thank you. 1'1l]
rem nd you that you remain under oath from when you were
sworn in this norning.

THE WTNESS: Thank you.

HEARI NG OFFI CER HALSTEAD: Go ahead,

Ms. Buys. Thank you.

DI RECT EXAM NATI ON

BY MS. BUYS:

Q Thank you so nuch, Madame Hearing O ficer.
Good afternoon, Dr. Anorga. | believe you just stated
and spel l ed your nane for the record, but could you
pl ease |l et us knows what is your educational background?

A | went to UC Santa Cruz, graduated with a
degree in biology wth honors, went to the University of
Vernont for nedical school, and then | did ny residency
at Long Beach Menorial Hll. And subsequent to that, |

did a certificate of added qualification in sports
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nmedicine, but | didn't renewit after the first seven

years. Decided not to renewit. | also got a
certificate in utilization managenent and quality
managenent, early career. And that | haven't renewed
ei ther.

Q Gotcha, Doctor. And I'd like to go and show
you what has been marked as | believe it is Respondent's
Exhi bit Nunber 8, if | can approach you. And,

Dr. Anorga, is this a copy of your Curriculum Vitae?

A Yes, it is.

Q And is it an accurate copy of your CV?

A Yes, actually it is. Yes.

Q Doctor, in your practice, have you had
occasion to deal wth pediatric patients?

A Yes.

Q And how often have you treated pediatric
patients over your years of practicing nedicine?

A Vel |, through ny training, |'ve treated
pediatric patients as part of famly practice training.
And subsequent to that, as | started nmy practice, | had a
fairly robust pediatric population being that | had kids,
all of nmy friends were having kids, and so | took care of
a lot of children early on.

As we got probably in the last 15 years, |'ve
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seen fewer kids in ny practice primarily because they've

all grown up. Although now, occasionally |I get calls on
their kids, and | also have had a | ot of pediatric
experience going to Haiti. |'ve been to Haiti 25 tinmes
for nedical care, and | also worked with for over ten
years working wth a group of pediatric nurses in Haiti
and woul d be their kind of resource person for difficult
cases.

In addition to that, | was on the Board of
Directors for Wst Side Neighborhood Cinic which was a
fam |y medicine clinic which included a | ot of
pediatrics. | would be involved in regular oversight of
the care there. And then subsequent to that, | joined
the board for Long Beach Children's Cinic, and was there
for three years when they actually absorbed Wst Side
Nei ghbor and again was involved with oversight, planning,
care with regards to pediatrics.

Q Thank you. And aside fromyour trips to
Hai ti, have you practiced nedicine anywhere el se on
m ssion trips?
A | went to Honduras after Hurricane Mtch;

|'ve been down to Mexico. | also for many years worked
for a conpany Newmatic that's now called UnitedHealt hcare

A obal and participated in the managenent of over a
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t housand traveling patients, and basically nmy role there

was to give a report in Spanish and assess for the
adequacy of care and make a decision as to whether or not
the patient needed to be evacuated, for exanple, with an
air anbul ance or whatnot. So that would be the regul ar
routine. They'd call ne, 1'd talk to the doctor, review
the records and then nake a decision as to whether they
were safe to stay where they were or whether we needed to
evacuat e them by one neans or anot her.

Q Thank you, Doctor. And over the course of
your career, have you treated patients that have had
synpt ons of croup?

A Yes. Croup, asthma. Many, nany, nany.

Q And what are the synptons of croup?

A Croup is primarily a barking cough. It's
pretty striking and it is kind of frightening. Actually,
| even took nmy -- when | was a physician, | actually took
ny daughter to the energency room when she had croup one
ni ght .

We actually didn't get into the energency
room because by the tine we got there, the cool night air
had kind of, you know, we'd already tried wal ki ng around
in the cool night air. It finally kicked in and she was

relieved. But when it happens, it's pretty frightening
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1 because you wonder okay, are they going to go into
2 respiratory arrest or not.
3 Q And so in your experience then in your
4 treating patients with croup, can their synptons worsen
5 suddenly?
6 A Yes. Typically, it happens during the night.
7 Q Thank you, Doctor. And how many tinmes have
8 you administered steroid injections in your practice?
9 A Upwar ds hundreds if not thousands.
10 Q And have you seen any maj or conplications
11 fromadmnistering steroid injections?
12 A |'ve never had a conplication from
13 admnistrating a steroid injection.
14 Q Have you seen any cases where a patient has
15 devel oped atrophy in the thousands of injections that
16  you've provided?
17 A Not in nmy practice, no. | did see one case
18 one tinme on one of the people that went to Haiti with us
19 got a shot in her deltoid and she had a small divot.
20 didn't give the shot, and it wasn't part of the trip.
21  She had gone sonewhere el se.
22 Q Understood. And, Doctor, is a divot a rare
23 conplication of a steroid injection?
24 A | would say that it is.
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1 Q All right. 1Is it a serious conplicatigﬁ.e e5%
2 A | would say that it's not. It typically

3 resolves over the course of the year by itself.

4 Q And if a patient would develop a divot after
5 undergoing a steroid injection, when would you expect to
6 see the divot devel op?

7 A As | understand it, it would be within the

8 course of a nonth.

9 Q So hypot hetically speaking, if an

10 admnistration of an injection was given on Novenber 4th
11  of 2016, you woul d expect to see a divot devel op by

12  Decenber 4th or so of 20167

13 A That woul d be reasonabl e.

14 Q And in your practice in admnistering

15 thousands of Kenal og injections, have you ever seen a

16 case where a patient has been adm nistered an injection
17 on, say, the right gluteal muscle and devel oped a divot
18 on the left?

19 A No. And just a correction. Al of this

20 steroid injections I've given have been a variety of

21 different types of steroids not just Kenalog. | use --
22 tend to like Celestone, but it's kind of |ike to-may-toes
23 and to-nat-os.

24 Q Thank you for clarifying, Doctor. And in
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your practice, have you had occasion to adm nister

Kenal og injections to pediatric patients?

A | don't think |'ve ever adm nistered a
Kenal og injection. |'ve given steroids. |'ve used |V
steroids and other injectable steroids to pediatric
patients but not Kenalog itself.

Q And is it your understandi ng that Kenal og
injections are generally safe to adm nister?

A They're very safe.

Q And why do you say that?

A Vell, it's a steroid. Your body produces
very simlar conmpounds to it. The only thing about the
Kenalog is that it's bound to acetonide which is an agent
that kind of keeps it inits place so that it doesn't
beconme systematic and it makes its absorption nore
gradual so when you give the injection, you kind of get a
| ow- | evel sl ow absorption of the nedicine over nmany, nmany
days if not weeks.

Q And in this case, have you had occasion to
review the medical records that were produced by
Respondent, Dr. Nguyen?

A Yes, | have.

Q All right. And in your review of nedica

records, did you cone to an opinion as to whether or not
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Dr. Nguyen met the standard of care in prescribing

Kenal og to Patient A?

A Yes, he definitely met the standard of care
easily.

Q Pl ease expl ai n.

A Again, the standard of care is what a
reasonabl e doctor would do given simlar circunstances.
And in this particular case, we're in an urgent care
setting where he doesn't really have the sane advantage
that | do where he m ght know the patient and their
grandparents and everybody in the chain. And so he
doesn't know exactly.

The nother sounds |ike she was very reliable
and presented herself very well today, but you don't
really know. You don't have that advantage and are they
going to give the child the nedicine, are they going to
adm nister it properly orally or are they going to forget
todoit. Al of those things, it's kind of hard to
tell. So certainly giving an injection elimnates all of
those possibilities.

Also, |I'msure many of you have had
two-year-olds in trying to adm nister a nedication, oral
medi cine to two-year -olds can be very difficult.

They'll spit it out. And then again, as Dr. Hal
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1 nmentioned, once they spit it out, it's really hard to

2  know how nuch did they keep, how nuch did they spit out.
3 So you create all of this, you know, this unknown.

4 And then as he mentioned, Prednisone, oral

5 Predni sone can cause nausea, can cause G upset. That's
6 a very known common thing. And so even if you succeed in
7 getting the right anount down, they may just give it back
8 toyoualittle later. So the injection pretty nuch gets
9 the job done.

10 And not only that, it's not conpletely clear
11  whether this young child had croup because we're trying
12 to construct what's going on based on history. |It's

13 possible that the child had some formof asthma. And as
14  we know, asthma usually once you get an acute

15 exacerbation, you're entering like a 12-week w ndow of

16  chronic asthmatics symptons that will present with cough,
17 wheezing and other symptons. And again, to give this

18 little longer level of treatnent is actually superior

19 than giving a short burst of steroids.
20 | think I had one other thought. This is
21 also definitive treatnment. So again, a lot of tines,
22 doctors, we're not conpletely sure what's goi ng on.
23 We're thinking well, it could be croup. It could be
24  asthma. It could be a lot of other things.
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And so if you provide definitive treatnent

and then the patient cones back or goes to see anot her
doctor and they're not better, then that causes everybody
to stop, look and listen and say well, maybe it's a
foreign body. Mybe the child has sone other problem
that we need to consider. Maybe it's tinme for a chest
X-ray.

But if you don't provide definitive treatnent
wel I, maybe they didn't get enough steroid. Maybe they
threwit up. Let's try giving theman injection now and
you coul d possibly delay another diagnosis. And so |
think the standard of care here was excellent. | see no
question at all in terns of the care that was provided,
and it was probably superior than just giving oral
medi cati on.

Q And | believe that, you know, there was al so
sone testinony regarding an oral Prednisone prescription.
In your experience, Doctor, do patients forget to fil
their prescriptions?

A Soneti mes that happens. Sonetines they
forget. | nean, you know, this week, | forgot ny
medi cine. And so yeah, that's a very comon thing. And
so that's a possibility.

Q And in a patient that's being seen in an
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1 urgent care setting, you know, with a patient's parent,
2 are there instances where a parent would try and fill a
3 prescription but there mght be a delay in getting her
4 medication filled at the pharnacy?
5 A That's always a possibility. 1t could be,
6 you know, insurance issues, stocking issues. Al kinds
7 of things that can cone up that would keep the patient
8 fromagetting nmedication, plus there's also the
9 msunderstanding factor. Even though you say |ike oh,
10 five nL's once a day, well, maybe the parent doesn't know
11 what 5 nm's is, and maybe they're afraid to ask. You
12 know, maybe it's the spouse that's going to give the
13 nmedicine and they really didn't get the nmessage and
14  somet hing could go wong.
15 Q Gotcha. And when you're testifying regarding
16 definitive treatnment, in this case, based upon your
17 review of the records, did the patient have prior
18 hospitalization due to croup?
19 A That is ny understanding, yes, and fromthe
20 testinony that | heard this norning as well.
21 Q And so when you're trying to use definitive
22 treatnent, is the sort of rationale behind that to
23 provide coverage to avoid a potential hospitalization for
24  a patient?
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A That's one of the main goals, yeah, prevent

hospi talizations, severe disease and deat h.

Q And in this case, have you seen any evidence
that the Patient A had any sort of severe hospitalization
or --

A Not after this episode.

Q -- death? And, Doctor, would it be
reasonabl e for a physician to have to rethink their
initial treatment plan based upon additional information
provi ded by a patient's parent?

A Yes.

Q And in this case, as you' ve sat here today,
did you hear testinony that the patient's parent had
reported that she had not gotten better after having just
a normal dose of oral steroids for synptons?

A That's what | understood. Yes.

MS. BRADLEY: You're really muffled all of a
sudden -- I'mnot sure why -- the last part of that
questi on.

MS. BUYS. Certainly. And could you read it
back? | apol ogi ze.

THE COURT REPORTER  Sure.

(Requested portion read by the reporter.)

Q (BY M5. BUYS:) And the sane question
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1 Doct or.
2 A Sorry. | spaced out.
3 Q And 1'Il rephrase as well, Doctor. As you
4 sat here today, did you hear evidence that the patient's
5 parent had reported that she had not gotten better after
6 an oral course of steroid prescriptions?
7 A That's what | understood. Yes.
8 Q And woul d a reasonably prudent physician take
9 the patient's parent at her word regarding that?
10 A That woul d be reasonabl e.
11 Q And why is that?
12 A Vell, it certainly it's a logical possibility
13 in terns of yes, you gave themoral steroids and it
14 didn't work for whatever reason. That's certainly a
15 logical possibility and wouldn't be surprising if that
16  would occur, so it's reasonable to believe them
17 Q And in your experience, Doctor, wuld a
18 patient's parent have nore know edge about that
19 patient's, you know, medical conditions of course than,
20 say, soneone in an urgent care facility seeing a patient
21 for the first tinme?
22 A Well, the questionis, is hein a
23 different --
24 Q To clarify, and I'Il rephrase. |If -- and
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1 "Il strike that and I'Il go in a different area, 58850?47
2 In this case, have you seen or heard any testinony

3 regarding what the dosage was for the Kenal og injection?
4 A | understood that it was a total dosage of 20
5 mlligrans which would be well under the 1.6 mlligram

6 per kilogramreconended dose and that it was

7 admnistrated by the right gluteal region.

8 Q And in this case, was Patient A in a higher

9 percentile for her weight when she presented on Novenber
10  4th, 20167

11 A Ch, yes. She would have been in the 75th

12 percentile for a three-year-old. So by percentile is you
13 line up 100 kids and, you know, where would they spread
14  out. So she would be above the 50th percentile for a

15 three-year-old in ternms of her weight.

16 Q And when determ ning whether to give an

17 injection in the lateral thigh or in the gluteal nuscle,
18 do you take into account that patient's weight?

19 A Yes.

20 Q And what el se do you take into account when
21 making that determnation as to |ocation of an injection?
22 A Well, maybe the idea is the size of the

23 gluteus nuscle and that happens, begins to devel op once
24 they wal k. So once they've been wal king for a while, the
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gl uteus nuscle is adequately developed. So in a child

that's under the age of wal king and underwei ght, the
gluteus nuscle is not as well devel oped and there's the
risk for gluteal atrophy which again is another very rare
condi tion.

Q And in this case, have you heard testinony
that the patient, Patient A was walking at the time she
saw Dr. Nguyen?

A Yes.

Q And based upon your review of the records and
the testinony you've heard, would it be fair to say that
you woul d expect that Patient A's gluteal nuscle was well
devel oped on Novenber 4th of 20167

A | think it would be reasonable to concl ude
that she had an adequate gl uteal nuscle based on her
wei ght, her age, and her wal ki ng history.

Q And, Doctor, there's al so been opinions
regarding Dr. Nyugen's docunentation in this case. |Is
there a difference between the standard of care and
standard of docunentation?

A Yes, | believe there is. There's a standard
of care is what actually happened, and then there are
standards for docunentation that are independent of what

actual | y happened.
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Q And is it the standard of care to docunent

every single possible conplication a patient nmay have
froma steroid injection?

A It is not.

Q Wiy is that?

A Nunber one, we usually give the nmgjor
conplications, the ones that would be nore striking, but
rare or uncommon conplications we just don't go through
t hose.

Q And in your practice, Doctor, have you ever
had occasion to give a patient a witten consent formfor

a steroid injection?

A No.
Q Why not ?
A We al ways just do a verbal consent. It's

pretty straightforward. General risks are kind of |ike
Dr. Nguyen tal ked about: Local irritation, redness,
possibility of infection, bleeding, bruising, allergic
reaction. That's going to be for any injection. That's
pretty common sense. Most adults know what an injection
I's, know it can happen. Mst adults understand when you
give an injection or even an oral nedicine, you can have
an allergic reaction. But we go over the top and explain

it to them anyways.
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Q And in this case, did you see any reference

in the docunentation that you reviewed that Dr. Nguyen
had received informed consent fromthe patient's parent
before he adm nistered a Kenal og injection?

A Yeah, | think that was the statenent there in
his record that he received inforned consent fromthe
quote, unquote "patient" which in ny mnd, of course,
| anguage is very contextual, and | don't think anybody in
their right mnd could think that he spoke to the little
two-year-ol d and obtained inforned consent. It was
really referring to the patient's parents.

Q And based on your review of the records in
this case, Doctor, is it also your understanding that the
patient's nedical history and synptons were information
that was al so provided by Patient A s parents?

A R ght.

Q And in your practice or based upon your
practice, is it the standard of care to rely on a
pediatric patient parents to provide inforned consent
before there is an injection?

A Every circunstance -- | think you m ght be
able to find an exception here or there, but for nost
cases, Yyes.

Q And there was sone reference to articles that
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Dr. Hall relied upon in making his opinions regarding

this case that refer to vaccinations. Do you renenber
t hat ?
A Yes.
Q I's there a difference between needing witten

consent for a vaccination versus a steroid injection?

A In our practice for many years, we always do
a witten consent for vaccination. | thought that was
part of sone code. | nean, because there was a tinme when

we didn't do it. Then all of a sudden they said hey, you
guys have to do a witten consent for vaccination. |
didn't argue. | said fine. W'Il do that. But | think
It was just sone regulation or legislation that came out
that said you need to get a witten.

And at the sanme time, here we have sonebody
that's fine who you m ght nmake sick with a shot. This is
the opposite. You have sonebody that's sick, you know,
you're hoping will get better. And in this case,
certainly, she did get better. Soit's alittle
different.

Q And in this case, Doctor, as you reviewed the
records and heard the testinmony here today, have you seen
any evi dence Patient A was given a steroid injection by

Dr. Nguyen on the left gluteal nuscle?
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A Not on the left.

Q And there was al so a di scussion regarding
docunentation by nedical assistants today. Do you recal
that testinony?

A Yes.

Q Is it wthin the standard of care for a
physician to rely on a nedical assistant to hel p docunent
the expiration | ot nunber and, you know, information from
the vial?

A Yes, that's a daily occurrence in our office.

Q And is it also within the standard of care
for a physician to rely upon a nedical assistant to
attenpt to give a steroid injection?

A In sonme circunstances. In this circunstance,
yes. |In some circunstances, no.

Q And have you had occasion to use electronic
heal th records in your practice?

A ' ve gone through five EVMR systens in the
| ast |ike eight years, so |'mvery famliar with it.

Q And in your experience with electronic health
records systens, can it sometinmes autopopul ate different
pi eces of information?

A Yes. They have little -- all kinds of little

thi ngs that happen in the background w thout you
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specifically needing to include them

Q And just to clarify, when you were review ng
the records in this case as well, was it your
understanding that there was only 20 mlliliters per
mlligramof the Kenal og that was adm ni stered?

A Vell, | understood the Patient A received O5
mlliliters, which is a half of a mlliliter of Kenal og
40, and so for a total of 20 mlligranms of Kenal og.

Q Thank you for clarifying the non-clinica
when |'m asking questions. And so in your experience,
Doctor, and based upon your understanding, was it wthin
the standard of care for Dr. Nguyen to prescribe that
dosage of a Kenal og injection?

A That's a very reasonable dose. It's what's
inny little handout for dosage for that age and wei ght.

Q And did you have an opportunity to review the
literature regarding, you know, potential nuscle atrophy
or subcutaneous atrophy froma steroid injection?

A It's actually | don't think I -- | think
saw sonet hi ng regardi ng nuscl e atrophy, but it's so
incredibly rare that it's just like hard to believe. And
there was no evidence of nuscle atrophy. | think it
woul d have been -- if she had nuscle atrophy, it would

have reared itself as a gait disturbance, and there was
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1 no nention by anybody or -- rage &>
2 MS. BRADLEY: [I'mgoing to object. He's

3 saying there's no evidence of nuscle atrophy. He's not

4  saying which side, and | think it msstates what's in the
5 record. W have an exhibit showng an injury that

6 appears to be nuscle atrophy or some sort of atrophy.

7 THE WTNESS: So yeah, it's the preponderance
8 of the evidence there would be that it is subcutaneous

9 fat atrophy. And if it was nuscle atrophy, you would

10 expect to hear conplaints of a gait disturbance because
11 the nmuscle is involved in gait, and so those things are
12 readily apparent even to the parent.

13 Hey, ny kids is linmping, you know. Wy is ny
14  kid linping? And so, you know, there was no nention of
15 that either by Dr. Hall or by the parent. And again,

16 it's a very rare event, so there would be no reason to

17 suspect that nuscle atrophy actually occurred.

18 Q (BY M5. BUYS:) And it's relevant to draw the
19 distinction between nuscle atrophy versus subcut aneous
20 atrophy as well as what the records that have been
21 disclosed indicate?
22 A So skin, fat, fascia, nmuscle. So there's the
23 skin on the outside, there's the fat underneath, there's
24  the covering of the nuscle, and then there's the nuscle
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itself. So that's just the usual anatom c |ayer.

Q And, Doctor, are you aware of any FDA
gui dance that would have been in effect in 2016 where a
Kenal og injection is recommended to be adm nistered to
the patient's body?

A | saw the ones that you guys provided. Well
actual ly, who provided those? |'mnot sure if you guys
provi ded themor they provided them

M5. BUYS. Certainly. And let nme clarify,
Doctor. |'mgoing to draw your attention to Respondent's
exhibit, and I'Il pull that up for you. Actually, we
have the wong binder, so let me go grab the correct
binder. And I'mjust going to put in front of you for
the record, it was Respondent's Exhi bit Bates stanped BMS
underscore (2011) 00001 t hrough 20.

MS. BRADLEY: Do you have an Exhi bit Nunber?
Because | don't --

HEARI NG OFFI CER HALSTEAD: It's going to be
Respondent's Exhibit 11

MS. BRADLEY: Eleven. kay.

Q (BY M5. BUYS:) Thank you. And, Doctor,
based upon the FDA gui dance that was provided and in
effect in 2016, was there a recomendation of the

| ocation for a Kenal og injection?
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Yes, there was.

And where was that | ocation?

Lateral gl uteus.

o r» O >F

And in this case, have you seen evidence that
there was an injection in the gluteal nuscle of Kenal og?
A Yes, that's what the record reflects --

HEARI NG OFFI CER HALSTEAD: Before you nove
on --

THE WTNESS: -- and the testinony.

HEARI NG OFFI CER HALSTEAD: Thank you. You
referred to Exhibit 11 saying that, but where in Exhibit
11, please?

MS. BUYS. Certainly. | believe it's on
Bat es stanmp nunber 17.

M5. BRADLEY: | think it's under dosage
systematic, and then it says the suggest ed.

HEARI NG OFFI CER HALSTEAD: Yeah. That's page
17. Thank you.

Q (BY M5. BUYS:) Thank you. In the bold
print. Now, Doctor, is it the standard of care for a
physician to have to review the nmedical literature every
time he sees a patient?

A Absol utely not.

Q And is it the standard of care for a
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1 physician to review literature that hasn't even been
2 witten yet before he sees a patient?
3 A That's a pretty obvious question. Absolutely
4 not .
5 Q And based on the docunents that you've
6 reviewed, which is Respondent's FDA gui dance as well as |
7 believe the Investigative Commttee' s guidance, would you
8 say that the FDA guidance in effect at the tine was not
9 the revised guidance that was witten in 2018?
10 A |'d have to go through that, but | think
11 that's the case. Yeah, certainly. Yes. It doesn't
12 matter because 2018 is yet a future date fromthe tine of
13 the event.
14 Q Gotcha. And | ooking at the FDA gui dance that
15 was in effect that was witten in 2011, which | believe
16 is at -- get the Bates stanp. |It's Bates stanp BMS
17 (2011) 00014.
18 HEARI NG OFFI CER HALSTEAD: And for the
19 record, that's Respondent's Exhibit 11
20 Q (BY M. BUYS:) Al right. Thank you very
21  much. And, Doctor, based on that docunmentation on that
22  page, was the FDA approving the use of Kenal og injections
23 for nedications as of 20117
24 A Yes.
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Q And based upon your testinony here today, is

It fair to say that it's your opinion that it was within
the standard of care to prescribe a Kenalog injection to
a patient, a pediatric patient?

A Yes, it is.

Q Even though Patient A had also received a
prescription for a steroid; is that correct?

A | did some quick math on that. You can use
four times the dose of Prednisone in the hospital or
equi val ent Predni sone because they're a little bit
different. They have their different equivalents. You
can use four times the dose on a given day.

And again, the child is not going to absorb
all of the 20 mlligranms on that day. |It's going to be
spread out over weeks. So if you have a child in the
hospital and you need to give them an equival ent steroid
that's nore rapid acting, you can go up to four times the
dose. So we've got all kinds of roomhere. There's no
argunent -- there's no reasonabl e argunment here that
somehow we' re overdosing or that Dr. Nguyen was
overdosing the patient with Prednisone. It's just
there's just no reason why.

Q Gotcha. And is it within the standard of

care for a reasonable physician to rely on a third-party
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medi cal records retrieval conpany to assist themin

responding to a request for a patient's records?

A Yes.

Q In your practice, is that something that is
conmon?

A Yes.

Q And in this case, you've revi ewed

Dr. Nyugen's docunmentation. |Is that correct?
A Yes, | have.
Q I's it your opinion that Dr. Nguyen net the

standard of care in his docunentation?

A Yeah, he net the standard for doc -- well,
what's reflected within his docunentation is solidly
W thin the standard of care, and his docunentation is
also solidly within the standards of docunentati on.

Q And you've heard Dr. Nguyen testify as to the

ri sks, benefits and alternatives to treatnent that he

recalled telling Patient A and her parents. |[Is that
correct?

A Yes.

Q And is it within the standard of care -- is

it the standard of care that Dr. Nguyen discl osed those
particular risks and benefits and alternatives to

treat ment ?
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A Yes.

Q And, Doctor, have all of the opinions you've
gi ven today been by a preponderance of the evidence?
A Yes.

M5. BUYS: Al right. And then | will review
ny notes but defer to Ms. Bradl ey regarding
Cross-exam nati on.

HEARI NG OFFI CER HALSTEAD: | just want to
note for the record that there was no objection placed,
but whether that standard is net is up to ne. Al right.
Thank you. Did you have anything further for this
W t ness?

MS. BUYS: Not at this tinme. |'mjust
revi ew ng ny notes.

HEARI NG OFFI CER HALSTEAD: Thank you.

MS. BUYS: And | do actually have one other
question if | may.

HEARI NG OFFI CER HALSTEAD: Sure. O course.

Q (BY M5. BUYS:) Thank you. Dr. Anorga, do
you have patients sonetinmes forget some of the side
effects that you've nmentioned to thenf

A Yes. | think I've heard statistics of
patients probably remenber about 50 percent of what we

tell them That doesn't seemunusually different fromny
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1 experience. rage <ot
2 MS. BUYS: Thank you very nuch, Doctor. |
3 appreciate that.
4 HEARI NG OFFI CER HALSTEAD: Did you have any
5 Cross?
6 MS. BRADLEY: Yeah.
7
8 CROSS- EXAM NATI ON
9 BY M5. BRADLEY:
10 Q Dr. Angora, are you being paid a fee to
11  appear here today by Dr. Nguyen?
12 A I'mnot sure exactly who it is that's paying
13 me, but yes, | ambeing paid a fee.
14 Q And what are you being paid?
15 A $4, 000 for today.
16 Q Are you licensed in Nevada?
17 A "' m not.
18 Q Have you ever been licensed in Nevada?
19 A | have not.
20 Q And I'm | ooking at your CV. Let ne turn to
21 it. | believe the nost recent professional experience,
22 there's two listed sort of toward the top of the second
23 page of your CV. One says private practice, 1988 to
24  February 2017. 1Is that accurate?
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A Yeah, that was with ny own private practice.

Q Ckay. And then | see Torrance Menori al
Physi ci an Network, 2017 to 2020. January 2020. 1Is that
accurate?

A That is correct. Yes.

Q So are you doing clinical practice at this
tine?

A Yes, | am

Q Ch, maybe that next one. Kind of hard to see
here because there's occupational and health physician.
I's that where you're currently practicing?

A No. |I'mworking at Beach Cities Othopedic.

Q | don't see that on here. Could you tell us
that again?

A Ch, let's see. Yeah. |It's right there.
It's the third line: Professional experience.

Q Yeah.

A Beach Cities Othopedics and Sports Medi ci ne.
2990 Lomta Boul evard, Suite B, Torrance, California.

Q | don't see a date there. kay. So Beach
Gties.

A That's ny current enploynent. From 2020
until now, that's ny current enployment. Sorry.

Q And then | do see that there's occupationa
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1 health physician. Are you not doing that then forPage e09
2 Alied --
3 A | amstill doing six hours of occupational
4 health for a company called Torrance Refining, and so |
5 do sone oversight work there as well.
6 Q And how - -
7 A It may not be on there.
8 Q And how many hours a week do you do at Beach
9 CGties Othopedics?
10 A Thirty-two.
11 Q Thirty-tw. Ckay.
12 A That's -- |'mseeing patients. That doesn't
13 include all of ny admnistrative time finishing up notes,
14 calling patients. Probably far nore than that.
15 Q Sure. So you're still doing clinica
16 practice then, it's fair to say?
17 A Yes, I'mdefinitely working nore than ful
18  tine.
19 MS. BRADLEY: If we turn to the Board's
20 Exhibit 6, which I think should be there sonewhere, there
21 was a binder. I'mnot sure it's in that fol der because
22 think that's the Respondent's exhibits, and | know we had
23 this issue earlier because | believe we provided one for
24 W tnesses.
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1 HEARI NG OFFI CER HALSTEAD: Just maybe clarify
2 it's the pictures.

3 MS. BRADLEY: Yeah, it's the pictures.

4 HEARI NG OFFI CER HALSTEAD: Because they

5 didn't have their own marKking.

6 Q (BY M5. BRADLEY:) Do you see those there?
7 MS. BUYS: | think it's a different binder.
8 MS. BRADLEY: (Ckay.

9 MS. BUYS: It's over here.

10 MS. BRADLEY: Yeah, because we had one for
11  our exhibits and one for yours that we had for the

12 witnesses, so sonmehow the Board one seens to have gone
13  m ssing.

14 MS. BUYS: Just on a different table.

15 MS. BRADLEY: (Ckay.

16 HEARI NG OFFI CER HALSTEAD: Well, let ne ask
17 because there was a binder that was supposed to be the
18 exhibits that wasn't, and then the pictures were used
19 independently. So was there a binder nade at |unch?
20 MS. BRADLEY: There was a binder nade
21 yesterday, and | don't know what happened, but --
22 HEARI NG OFFI CER HALSTEAD: Well, Ms. Buys had
23 that binder, and she wote init.
24 MS. BRADLEY: Yeah. | was under the
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2 HEARI NG OFFI CER HALSTEAD: | just want to

3 nake sure he's not being given a binder with sonething

4 that isn't exhibits.

5 MS. BRADLEY: Yeah.

6 MS. BUYS: No. The binder that was given was
7 over on this additional table away from --

8 HEARI NG OFFI CER HALSTEAD: R ght.

9 MS. BUYS. -- respondent and had the pages

10 taken out. | believe that's what we had stipulated to

11 earlier, that that was Exhibit 6 after we reviewed it.

12 MS. BRADLEY: Ckay.

13 HEARI NG OFFI CER HALSTEAD: | don't recal

14  that.

15 Q (BY M5. BRADLEY:) Well, so, Dr. Anorga,

16 you're looking at a binder. |It's hard to see. W can't
17 see the whole binder in this photo or on our screen

18 Ckay. Is that a picture? 1t should be. What |'m hoping
19 you're looking at is Exhibit 6. That's a photo.

20 A | have those right here. Yes.

21 MS. BRADLEY: (Ckay.

22 HEARI NG OFFI CER HALSTEAD: So they're not in
23 the binder. So | think that binder was the one that

24  we've renoved fromthe table because it wasn't properly
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2 So since you have the pictures, | just want

3 to make sure you don't have anything in front of you that
4 you're not supposed to. So | want to put that binder to
5 the side, if we could, because | don't know what's in

6 there. Thank you.

7 Q (BY M5. BRADLEY:) So, Dr. Anorga, what

8 you're looking at is a copy of what's been admtted as

9 the Board's Exhibit 6, and there should be two different
10 pages. For ne, they're | abel ed NSB 017 and NSB 018.

11  Yours may not be | abel ed because I think we had to print
12 themearlier, but are you seeing two photos?

13 A | have two photos.

14 Q Ckay. And if you | ook at those photos, there
15 appears to be an injury on the left side of the child's
16  buttocks. Wuld you agree with nme?

17 A Yes, in the left lateral gluteal region

18 Q And do you have any idea what m ght have

19 caused that injury?
20 A Possi bly coul d be a spontaneous
21  lipodystrophy. It could be a posttraumatic
22  lipodystrophy. It could be as a result of an injection.
23 Q Ckay. So it could be the result of an
24 injection.

Litigation Services | 800-330-1112

www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

A w0

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 267
A Coul d be.

Q So you've testified today that you believe
that the injection in this case occurred on the right
side of the Patient A is that correct?

A That seens to be what the nedical record
docunents, what the testinony docunents.

Q One second. We've got a weird nessage on our
vi deo.

HEARI NG OFFI CER HALSTEAD: |If for sonme reason
we | ose you, we have a nessage that says "This call has
exceeded the maximumtine. Call in."

(Brief interruption.)

HEARI NG OFFI CER HALSTEAD: Sorry about that.
W had a nessage we m ght be disconnected, and as | was
explaining that to you that we will call you back if that
happens, we got disconnected. But we are back on the
record now Well, we haven't gone off the record. W're
back on video, | guess | should say.

Q (BY Ms. BRADLEY:) So, Dr. Anorga, your
testimony was that you believe that the injection in this
case was in Patient A's right-hand side or right side?

A Yes, | think that's what was docunmented and

also Dr. Nyugen's recollection. Yes.

Q Ckay. Have you ever seen an instance where
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the nmedical records don't match what actually happened?

A That is correct. Yeah. And | think in
response to that, I would say that even if there was sone
-- I'msorry? Even if there was sone |eft/right
docunentation error, it still does not warrant a
deviation fromthe standard of care or warrant anything
to have to do with inforned consent.

Q Ckay. | didn't ask you that, but okay.

A Just trying to make it easier.

Q All right. Thanks. | appreciate your help.
You testified that you believe that the patient had been
hospitalized prior due to croup. Were are you getting
that information?

A Good question. | thought | heard it fromthe

testimony soneti ne today.

Q Ckay. Is it docunmented in the nedical
records?
A |'d have to ook and see. | didn't nenorize

t hem

Q You can | ook at Exhibit 5 for the Respondent.
That's probably a nore conplete set of nedical records or
you can |l ook at Exhibit 5 for the Board.

A | don't think that was hospitalizations. The

medi cal records said croup
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1 Q Yeah. | see. Are you |ooking at HCP 88 5?269
2 A Exactly.

3 Q Ckay. And it says patient had croup twce
4 already with | ast one seven nonths ago. |s that what

5 you're |ooking at?

6 HEARI NG OFFI CER HALSTEAD: Can we clarify

7  which exhibit and which page that is?

8 Q (BY M5. BRADLEY:) It's Respondent's Exhibit
9 5, HCP 0002. At least that's what | think he's | ooking
10 at. |Is that correct, Dr. Anorga?

11 A That is correct. Yes.

12 Q Ckay. Does it say hospitalization for the
13  croup?

14 A It does not say hospitalization.

15 Q Ckay. And is it docunented in the record
16 that the patient previously did not get better after

17 taking just oral steroids fromcroup?

18 A It does not. | don't see that.

19 Q And earlier, you testified that if you were
20 going to give a steroid injection that you would take the
21 weight of the patient into account for the |ocation of
22 the shot. 1s that docunented that Dr. Nguyen nmade a
23 judgnent simlar to what you mght make in this record?
24 A Vell, the weight is docunented in the chart,
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so it would be reasonabl e whether it be through

di scursive processes or through just direct apprehension
to be able to decide to give a shot like this.

Q So you' re saying that because he docunented
the way you think then that he woul d have taken that into
account when deci ding where the shot should be given?

A | did not get into his mnd, but it wuld be
ny testinony would be that it would be based on the
child' s weight and the other historical factors that we
mentioned. And if the child was resisting a glut, a
thigh injection, that this was reasonable. That is ny
testi nony.

Q Ckay. And you testified earlier that you
believe Dr. Nguyen net the standard of care for
docunentation. Do you know what that standard of care is
I n Nevada?

A Wel |, standard of care for documentation
woul d be that the note would reflect the najor points of
the visit.

MS. BRADLEY: (kay.

HEARI NG OFFI CER HALSTEAD: Sorry, but can you
just scoot over? It would be to your left because you're
just a little tiny bit cut off on ny screen.

THE WTNESS: There we go. (kay.
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HEARI NG OFFI CER HALSTEAD: Your left. Thank

you. | appreciate that.

Q (BY M5. BRADLEY:) Are you aware that Nevada
| aw provides a requirenment for physicians in naintaining
records under --

A Absol utely.

Q Ckay. And so could you tell us what the
requi rement is?

A | probably couldn't quote it. No.

Q If I told you that Nevada | aw requires that
physicians maintain tinmely, legible, accurate and
conpl ete nedical records relating to the diagnosis,
treatnment and care of a patient, does that sound |ike an
appropriate --

A That sounds perfectly reasonabl e.

Q And your belief is that the records in this
case are tinely; is that true?

A Yes, | do.

Q It's your opinion that the records in this
case are |egible?

A Yes, they are.

Q Ckay. It's your opinion that the records are
accurate?

A They appear to be accurate, yes, to a
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reasonabl e degree.

Q Ckay. So does that mean there are sone
I nconsi stencies in the records?

A No. It just neans that not every detail in
any nedical record is fully docunented, and so there's a
reasonabl e degree of docunentation that entails your goa
of being accurate.

Q Vell, | think so you' re answering the wong
question because accuracy inplies that it's correct. The
next thing I was going to ask you about is conpl eteness.
So are you saying the records in this case are accurate
in every instance?

A They' re reasonably accurate. Yes.

Q Ckay. So you're saying there maybe are sone
I nstances where they're not accurate. |Is that fair?

A Again, | think there is a dispute as to
whether this was a right/left issue. And if that
occurred, then it's possible that it occurred. |'m not
convinced that that occurred, but is that logically
possi bl e? Yes. Does that fall below the standard of
care? No. Does it fall -- Does it not neet sone
standard of docunentation? Perhaps.

Q But woul d you agree there also is a

di screpancy at |east regarding the adm nistration record
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1 regarding who provided the injection?

2 MS. BUYS: (bjection. Msstates testinony.

3 BY M5. BRADLEY: Okay. Well, let's |ook at

4  Exhibit 12 from Respondent or nmy 13 -- I'msorry. | keep

5 doing the wong one.

6 HEARI NG OFFI CER HALSTEAD: It's going to be

7 Respondent's Exhibit 12.

8 Q (BY M5. BRADLEY:) Respondent's Exhibit 12,

9 and it's nmed admn detail 00001. Have you seen this

10 before? OCh, what are you |looking at there? 1Is that an

11 el ectronic copy?

12 A These are el ectronic copies, so where would

13 you like for me to look so | can help you?

14 Q | just want you to | ook at the Respondent's

15 Exhibit 12, and the title of that docunent is,

16  "Medication Admnistration Details."

17 HEARI NG OFFI CER HALSTEAD: It should be in

18 the binder next to you.

19 Q (BY Ms. BRADLEY:) Yeah. | believe it's in

20 one of the binders there. Hopefully, it's Tab 12.

21 A | think that there is a frame shift

22 alteration in all of the records here. Just kind of

23 curious because 12 here is -- Exhibit 12 in this binder

24 is -- it has to do with the details regarding Kenal og.
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HEARI NG OFFI CER HALSTEAD: Yeah, it's

probably 11 because what happened was at the begi nning of
the hearing, we marked an exhibit as 1 and did not and so
they're all one off.

MS. BRADLEY: That m ght be also be the
Board' s ones.

THE WTNESS: Eleven for nme is "Conparison of
Corticosteroids for Treatnment of Respiratory Syncytia
Virus." |'msorry.

MS. BRADLEY: It's Respondent Exhibit 12.
Perhaps is it in the binder in front of you? |'mkind of
confused because | can't really see what binders you're
| ooki ng at.

M5. BUYS. May | approach the witness just to
see if I could help clarify the binder situation?

HEARI NG OFFI CER HALSTEAD: Yes. Yes. That
woul d be great.

THE WTNESS: Is it okay to look at this
ot her binder? | know there was some concern about ne
| ooki ng at the other binder.

HEARI NG OFFI CER HALSTEAD: | don't know what
bi nder that is.

MS. BRADLEY: Maybe Ms. Buys can help us find

-- Oh, | think she's got it right there.
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MS. BUYS: And this binder in front of Dr.

Anorga reads: "Respondent's Formal Hearing Exhibits, the
I nvestigative Commttee of the Nevada State Board of
Medi cal Examiners" on the title

Would you like me to nove that out of the
front of the doctor, M. Bradley?

MS. BRADLEY: Yes. |If you could give it to
Ms. Barbieri in the back, that woul d be awesone. Thank
you.

MS. BUYS. May | al so renove the photographs
that | believe we had stated were Exhibit 6 of the IC?

MS. BRADLEY: Yeah. | don't think we need
that at this point.

HEARI NG OFFI CER HALSTEAD: Thank you, M.
Buys.

MS. BUYS: Thank you. And then just to
clarify as well, right in front of Dr. Anorga, | believe
we have what has been stipulated to as Respondent's
Exhi bit Nunber 13, and it's Bates stanped ned admn
details 0001. |Is that the document you would |ike,

Ms. Bradl ey?

MS. BRADLEY: That is what | would |ike him

to look at. | think Madanme Hearing O ficer and | both

had that |isted as 12, but okay.
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HEARI NG OFFI CER HALSTEAD: Just so you know
for the record, I"'mworking fromthe set of exhibits that
were marked. 1'Il provide themto the court reporter to

go with hers, and so because the exhibit you're
referencing was marked as Respondent's Exhibit 12, that's
howit wll be marked on the record for reference so it
corresponds wth nmy marked docunments. So even if he's
| ooki ng at one that says sonmething different, it will be
correct as marked in the record because we're still
referring to the sane thing.

MS. BUYS. Thank you for clarifying that,
Madane Hearing O ficer.

Q (BY M5. BRADLEY:) So have you seen this
before, Dr. Anorga?

A |'"'mnot certain that | have. | read a |ot of
docunents.

Q Does it purport to be a nedical record for
Patient A?

A It appears to be a conbination of it has sone
billing information on there, it has the charges, it has
sonme admnistrative, so | don't knowif this is an actua
| ooks |i ke a conbination of both billing and medi cation
whi ch there is sonme overl ap.

Q Ckay. Well, at the top, it says:
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1 "Medication Admnistration Details.” Do you see tﬁggg “r
2 A Yes.

3 Q Ckay. And | believe that the Respondent has
4 provided this to show that there was a record of a shot
5 that was provided to Patient A which included the |ot

6 nunber, the expiration of that vial. Do you see that

7 there in the mddle?

8 A Yes, | do.

9 Q Ckay. And if you |look at the admn by, do
10 you see a name there?

11 A | do.

12 Q And what's that nane?

13 A Chanel Hanpt on.

14 Q Ckay. And what would "admin by" mean to you
15 if you were just reading that?

16 A It could nmean adm ni stered by.

17 Q Ckay. And so in this case, do you know

18 whether or not Ms. Hampton provided the injection?

19 A | think we just heard Dr. Nyugen's testinony
20 that he provided the injection, and we al so saw

21  docunentation in the nedical record that he docunented
22 that he provided the injection.

23 Q So then it sounds like this record is

24  inconsistent with the other records that we have for this
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2 A Yes, on the surface it does but again, 1'd

3 have to have probably a little bit nore information about
4 howthis record was generated and so forth.

5 MS. BRADLEY: kay.

6 M5. BUYS: And I'd |like to lodge a late

7 objection. Calls for the specul ation.

8 MS. BRADLEY: (Okay. | apol ogize. Wat

9 question calls for speculation? Wether or not

10 Ms. Hanpton did the injection? Wat did | ask that was
11  speculative? | don't renenber.

12 MS. BUYS: The last sentence. | believe if
13 the court reporter reads it back, the question was

14  whether or not this is inconsistent with the

15 docunent ati on.

16 MS. BRADLEY: Ckay. | don't think it

17  specul ates because we have information that's been

18 admtted that says that Dr. Nguyen provided the

19 injection. And if this says soneone el se provided the
20 injection, | nean, would that not be inconsistent to you
21 then, Dr. Anorga?
22 THE WTNESS: |If that what's referred to as
23 this -- was that the injection was adm ni stered by Chane
24  Hanpton, then that would be inconsistent, yes.
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Q (BY M5. BRADLEY:) All right. Thank you. Do

you see the date and tinme at the top? Not at the top

R ght above Ms. Hanpton's nanme. Can you read that date

for us?
A Novenber 4, 2016.
Q Yeah. Then there's a time. Do you see that?
A Yes.
Q What tinme does it say?
A 06: 56 p. m

Q Ckay. Earlier, you testified that the
docunmentation for this case said that Dr. Nguyen obtai ned
i nfornmed consent. Can you show nme where informed consent
Is contained in the nedical records?

A Well, there is the progress note that |'ve
got back and forth here already. "Patient agrees with
treatnent and plan, verbalizes understanding."

Q But | think your testinony was that he
obt ai ned informed consent. So nowhere on this documents
does it say informed consent. Wuld you agree with ne?

A So you' re equivocating between literal and
figurative. So | would say this figuratively includes
the idea of inforned consent, plus we also have his
testi nony.

Q Ckay. And would you agree with ne that
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i nforned consent is not the sane as consent?

A Yes.

Q Ckay. You testified that patients renenber
approxi mately 50 percent of what doctors tell them
you've read. Do you think that m ght be a reason why
careful docunmentation is inportant as a physician?

A In what sense do you nean? |In terns of the
actual care that was provided or in ternms of defending
yoursel f agai nst an accusation?

Q Bot h.

M5. BUYS: And I'Il just object as it
m sstates the standard of care.

Q (BY M5. BRADLEY:) Well, nmy question to
Dr. Anorga was you testified that you' ve read a study
t hat says patients renenber approximately 50 percent of

what we tell them |Is that not true?

A Yeah, |'ve heard that. |'mnot sure exactly
where | renenber reading that. [It's not unreasonable to
believe that there is alot -- there is a ot of what we

tell patients that they just don't either understand it
or they're thinking of sonmething else or they're

di stracted or that they just by the tinme they |eave
forget.

Q Ckay. The question was whether or not you
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remenber saying that, so thank you for that explanation.

So because that is likely true, is that not a reason that
docunentation in patient records m ght be inportant?

A In a sense, yes. In a sense, no.

Q Ckay. Can you explain the in a sense yes?

A In a sense, yes, certainly for nedical/l egal
reasons, it's very inportant to docunent all of those
things in detail. |In terns of prospective care, it

probably has mninmal if any relevance in ternms of |ike

the future care that the patient is going to get. It may
have some smal |l inmpact on it, but it would be relatively
m nor .

MS. BRADLEY: Okay. | have no further
questi ons.

REDI RECT EXAM NATI ON

BY Ms. BUYS:

Q Doctor, you're aware you're still under oath;
correct?

A Yes.

Q | believe Ms. Bradley asked you a question

regarding the fee that you have received comng to
testify here today. Do you recall that?

A Yes, | do.
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Q All right. And is that fee supposed to go

and conpensate you for tinme away fromtreating patients?

A Yes.

Q And | believe there was al so sone testinony
regardi ng whether or not there was any evidence that the
patient's daughter had been admtted to the hospital
prior to Novenber 4th of 2016 for croup. Do you, as you
sit here today, did you hear earlier that the patient's
not her had testified that her daughter had been
hospitalized prior to Novenber 4th, 20167

A That was mny under st andi ng, yes.

Q And | believe you were also just asked a
question by Ms. Bradley as to whether or not
docunentation, you know, was inportant and your response
was: Yes and no. Can you pl ease explain the no?

A Vell, the reality is that nedical records
have becone incredibly vol um nous, and we do not have the
ability to go back and review all of these nedical
records every time we walk in a roomto see a patient.

W basically have 20, 30 mnutes to kind of
get to the point, get to all of the details and nake a
decision. And there are tines where we have to stop, go
back and | ook and say: Was it the right kidney or the

l eft kidney? Was the lesion here or there? Because of
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matters of grave substance. But again, nost doctors

can't go back and review the entirety of the nedical
record before they walk in to see the patient. It just
doesn't -- it's not part of what reasonable doctors do in
the comunity.

| get records to review, and they' |l send ne
10, 000 pages. It wll take me many, many, many hours to
review. And so again, nedical records in our current
state have been sonewhat just becone non-informative as
far as what's necessary for the patient's care to a great
degree. |1'mnot saying that it's always, but they're
generally not very informative.

Q Thank you, Doctor. And | believe you were
al so asked a question by Ms. Bradley regarding
docunentation as to who adm ni stered the injection. Do
you recall that |ine of questioning?

A Yes.

Q All right, Doctor. If | may also, 1'd |ike
to go and | believe it is Respondent’'s Exhibit Nunber --
| believe it's nunber 7, HCP 0007.

A | now have that highlighted in ny electronic
copy.

Q So you do have a copy of that in front of

you?
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2 one. It starts with -- It |looks like this.

3 Q | believe that's correct. And just for

4  purposes of the record, Doctor, if | may have you refer

5 to the binder.

6 A Ckay. And which tab is it?

7 Q The tab is Tab Nunber 6 and HCP 00017 on the
8 bottomright-hand corner

9 HEARI NG OFFI CER HALSTEAD: | think it's going
10 to be Respondent's Exhibit. | believe just for the

11 record, it's going to be Respondent's Exhibit 5. Are you
12 tal king about the one at the top it says HealthCare

13 Partners Medical G oup-700 building and the Bates stanp
14 is HCP 000172

15 MS. BUYS: Correct.

16 HEARI NG OFFI CER HALSTEAD: (kay. That is

17 Respondent's Exhibit 5.

18 Q (BY M5. BUYS:) Thank you. Now, Doct or

19 based upon this record, does it appear that there is

20 docunentation that Dr. Nguyen is the one who adm nistered
21 the injection?

22 A Yes, that's what it says. | believe that's
23 what he testified to.

24 MS. BUYS. Thank you very much, Doctor.
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Those are ny questions.

HEARI NG OFFI CER HALSTEAD: Do you have
recross?

MS. BRADLEY: No questions. Thank you.

HEARI NG OFFI CER HALSTEAD: (Okay. No
questions fromthe |IC

Do you have any further wtness, M. Buys?

MS. BUYS: | do not. No.

HEARI NG OFFI CER HALSTEAD: Ckay. | would
like to take a small break. Did you want to release -- |
don't want to say your nane wong --

THE WTNESS: Dr. Anorga.

HEARI NG OFFI CER HALSTEAD: Thank you. Do you
want to release himright now or would you like to --

MS. BUYS: Yes.

HEARI NG OFFI CER HALSTEAD: Ckay. Sir, you
are released. You are welcone to stay. W're going to
take a short break, and then do you want to do cl osing
argunment s?

M5. BRADLEY: Yes.

THE WTNESS: Geat. Thank you very nuch.

HEARI NG OFFI CER HALSTEAD: How | ong woul d you
li ke to break before we cone back to close? Because |

know sonetimes it's nice to have a few mnutes to put
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t hose together in your mnd

MS. BUYS. Thank you. Perhaps naybe ten or
15 m nut es.

MS. BRADLEY: | would agree, ten or 15
m nutes woul d be great. M only concern is | don't know
how | ong you're planning on talking. | don't think mne
wll be very long. | just don't want anyone to be upset
about staying past 5:00. Wuld that be okay?

MS. BUYS: That's fine.

MS. BRADLEY: | just wanted to make sure.
wasn't sure of our court reporter's situation.

HEARI NG OFFI CER HALSTEAD: So let's cone back
at a quarter to 5:00. And so we will go past 5:00, but
everyone seens to be okay with that.

(Recess.)

HEARI NG OFFI CER HALSTEAD: So we're going to
go back on the record in Case Nunber 21-38084-1

Ms. Buys, | know you indicated you were done
W th your presentation. | don't know if you officially
cl osed your case.

M5. BUYS: | concluded calling all of the
W t nesses and just reserve cl osing argunents.

HEARI NG OFFI CER HALSTEAD: (kay. And then |

consulted with Ms. Bradley, who had no rebuttal.
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MS. BRADLEY: No rebuttal, no.

HEARI NG OFFI CER HALSTEAD: And so we deci ded
we were going to proceed to closing. W took a break.
We're back on the record, and Ms. Bradley will start us
of f.

MS. BRADLEY: kay. Thank you. So just to
sumarize the hearing that we had today, the
I nvestigative Conmttee admtted 19 exhibits, we had
testinmony fromthree w tnesses, and we would submt that
we believe that the allegations contained in the
conpl ai nt have been proven.

And | do want to go into those in nore
detail, but before we do, as you will recall, the nother,
Ms. Del G osso, did not renmenber Dr. Nguyen, but as |
think we all know, time has passed. Dr. Nguyen is |isted
on the records as the treating physician in this case,
and he is not disputing that he provided the care in this
case. And so | just wanted to kind of put that on the
record so that there's no question with that regard.

And so if we were to go through the
conplaint, so the first allegation in the conplaint is
Respondent was at all tines relative to this conplaint a
medi cal doctor holding an active license to practice

nmedicine in the State of Nevada, License Nunber 13702,
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and Respondent was originally licensed by the Board on

Septenber 15th, 2010. And so we did stipulate to the
truth of that fact.

And then next, we have an allegation
regardi ng the Novenber 4th, and it has been anended to
Novenber 4 from Novenber 11, 2016. Patient A was not
wel |, and she went to HealthCare Partners Urgent Care
wi th her parents because she had coughi ng, she had
vom ting and other synptons as identified in the nedica
records, and her parents were concerned that she was not
wel | .

The medi cal records support that she received
an injection, a Kenalog injection that was adm ni stered
by Dr. Nguyen. The Investigative Commttee alleges that
i nformed consent was not provided, and we believe that
the testinony today has proven that.

I nformed consent is different than consent.
Consent is sinply yes, you nmay; no, you may not. But it
doesn't necessarily mean that a person fully understands
what they're saying yes to. |Inforned consent is a |lega
concept, and | know the hearing officer is aware that
requires that nore information is provided prior to the
person providing a so-called consent, and so it's kind of

a two-part situation. There's the explanation of risks,
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benefits, alternatives, other kinds of explanations given

before the consent is provided.

And in this case, the Investigative Commttee
believes that inforned consent was not provided. |If it
was provided, it was not docunmented. And that's really
where we're at today is we have two allegations in the
conplaint. One is malpractice and the other is that
medi cal records were not tinely, legible, accurate or
conpl et e.

And | think with several of the issues we
have is if it was done correctly, it wasn't docunented,
and so that means we've proven the nedical records issue
or perhaps it wasn't done at all. And so | think that's
where we nmaybe have sone issue wth regard to mal practice
because we've heard sone testinmony, | think, that's
different than what's docunented in the nedical records.

In the conplaint, we would -- and | think we
didn't do this initially, and | apol ogize. So on page
two of the complaint, line five to seven, there's a
statement that says there was no shot record section of
Patient A's nedical record as there was no docunentation
of the Kenalog's vial identification, |ot nunber or a
date of expiration

W will strike that fromthe conplaint
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because we know that that |ate-provided exhibit that we

got on Monday, May 23rd, does have that information, and
so it was and it appears to have been docunmented at that
time, was not provided to the Board until May 23rd. And
so we woul d go ahead and strike that. And | believe that
same information is included on the third page of the
conpl aint which says on line 17: Additionally, Patient
A's nmedical records of having the shot including the
information fromthe vial do not exist. W know they
exist. Again, we still have concerns regarding records,
but at least as to that part, that has been provided.

And | think again, this goes back to if we
had nore conpl ete responses initially fromDr. Nguyen, we
may have had a different result than com ng here for this
hearing. So the facts that you' ve heard that we believe
support the claimof malpractice is Dr. Hall doesn't
believe that the informed consent was obtained because
It's not docunented.

And there is a saying in nedicine that
everyone has heard, and | think it does cone from nedi ca
school because |'ve heard many of the doctors we work
wth say this: If it's not docunmented, it did not occur.
And that's how you prove that sonething happened, is

docunent ati on
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Al so, there's evidence in the record that the

I njection was not adm nistered properly. And that
evidence really cones fromthe testinony of

Ms. Del Gosso and the photograph that she provided that
she took of her daughter. Her testinony was that after
the injection, she was sore and a little bit swollen.
The swel ling went down, and then a crater or a divot
began to appear. Her testinmony is that occurred after
the injection and that that was a result of the

I nj ection.

And so our belief is the nedical records --
there's some belief there was testinony -- I'mnot sure
the records showit, but there was testinony that there
was nore than one attenpt to give the shot, and so it's
possi bl e maybe one of themwent in alittle bit and did
It incorrectly on one side, you know. Again, we don't
know exactly that, but we do know there was nore than one
attenpt and we have this injury developing after the
doctor visit.

And then Dr. Hall's opinion that there's a
duplicate nmedication here. He testified that he didn't
think he has concerns with the Kenal og shot for two
reasons. One, he thinks it's duplicative of the ora

steroid, and so he testified that he woul dn't have done
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themtogether. He doesn't think that woul d be necessary.

He al so said because of the possible risks of a Kenal og
Injection that he thinks the first thought woul d have
been to try an oral steroid. And the records are not
docunented. It does say that Patient A was vomting once
a day, her synptons were getting worse at night, but it
doesn't say she was unable to keep anything down.

| will note that it says on Exhibit 5 for the
Respondent, HCP 0002, it says: Appetite is decreased,
but it doesn't say that she was not eating or not able to
keep things dowmn. And then it does say that vomt once a
day for four days, coughing causing patient to vomt.
And Dr. Hall's testinony was that this isn't the thing
you do first, the Kenalog injection. You would try ora
steroids first and then perhaps that Kenalog injection if
the oral nedication was not sufficient.

Dr. Nguyen testified today that
Ms. Del Gosso told himthat her daughter in the past was
not getting better with a simlar infection through just
the oral steroids, but that's not docunmented in the
record, and we don't have that documentation. So, you
know, perhaps that conversation occurred and that's just
anot her exanple of the records failing to be tinely,

| egi bl e, accurate and conpl ete.
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1 So in going to that count, Nevada law is

2 pretty clear, and Nevada | aw says it's an absolute

3 requirenment that records are tinely, legible, accurate

4 and conplete. There's no wiggle roomthere. And part of

5 the reason for requiring that is so that anybody

6 reviewing a case as well as the patients, everybody is

7 able to actually fully understand what occurred in that

8 visit, what the diagnosis was, what the patient's vita

9 signs were, the reason for the diagnosis and the

10 treatnment plan.

11 And so here we had testinony today that

12 Dr. Nguyen says he obtained the inforned consent. The

13 docunentation we have says patient agrees with treatnent

14  plan and verbalizes understanding.

15 | think it's clear that the patient -- well,

16  her parents consented to the shot occurring. They were

17 in the room They saw it happen. |If they were really

18 concerned about it, they could have stopped it. They

19 didn't, so | think there was a consent, but it wasn't an

20 inforned consent. And the IC s positionis that it was

21 not infornmed consent. 1t wasn't docunented that way, and

22 so even if it was obtained, perhaps it was. Perhaps he

23 did explain in detail the risks, benefits, etcetera, to

24 this injection. 1t's not documented. So either it
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1 happened and it's not docunented and we have a records

2 violation or it didn't happen and that woul d support the

3 nmalpractice claim

4 The conversations with the nother. So

5 Dr. Nguyen testified today that he had conversations with

6 Patient A's nother regarding again a previous

7 hospitalization. Also, the fact that oral steroids al one

8 weren't enough in the past. That's not docunented in the

9 record. And if sonmething like that occurs and it changes

10 a physician's treatnment plan, we would expect to see that

11 noted in the record. W would also expect to see that

12  hel ps agai n understand what occurred in a case. So

13 that's not docunented. |It's also not docunented that the

14 treatnent plan was changed. |t just says that the plan

15 is to admnister this Kenalog 40 injection, and then it

16 also says that there was going to be the Predni sone

17 prescribed. And so again, there is not a docunentation

18 that there was a change or even a reason for the change.

19 | think that also would have hel ped us

20 understand the reason for the two prescriptions, both the

21 ordering of the injection and the prescription

22  Prednisone, if that had been docunent ed.

23 And if we look at Exhibit 12 in the

24  Respondent's exhibits -- and that's the nmed adm n det ai
Litigation Services | 800-330-1112

www. | i tigationservices.com



http://www.litigationservices.com

TRANSCRI PT OF HEARI NG PROCEEDI NGS - 05/ 26/ 2022

_ _ _ Page 295
00001, | think we see that there's information that's not

accurate in that record. And granted, at |east we have a
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shot record and we're glad for that because we did not
have that until Monday, this past Mnday, however, it
says it's adm nistered by Chanel Hanpton.

Dr. Nguyen says she wasn't working that day.
He says he did the shot. | believe the other records
show that he provided the shot. There's also a tine
l'isted on here, and | understand that perhaps this was
signed or finished at the end of the day, but you woul d
still expect a shot record to say the date and the
correct time or approximate tinme that the shot was
provided as well as who did it.

And again, why does the tine matter? Well
Dr. Nguyen testified that they have patients stay for
about ten mnutes to make sure that the injections don't
cause any probl ens.

Let's say there has been had been an issue
later. It would have been hel pful to know when that
i njection was provided, and we don't have that in that
record, at |east not accurately. | believe Dr. Nguyen
said that nost likely, the famly would have |eft by
12:00 p.m The records show that they appeared at the

clinic approximately 10:45 a.m And so we have sone
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agai n, lack of conpleteness, a lack of accuracy in the

records.

Al so, there's no docunentation regarding the
change of location for the shot, so it's not docunented
in here why it was instead of the thigh it was decided to
be injected into the gluteal nuscle.

In looking at the procedure that Dr. Nguyen
provided, it's a standard operating procedure from
Heal thCare Partners, and it's SOP injectable nmeds 001,
and then there's sone nore pages of that. But in that
docunentation, on SOP injectable med 002, it does talk
about the right location. It says the right route is one
of the things they ook at; seven rights of nedication
adm nistration. Al so on that sanme procedure, it says:
"Educate the patient prior to the injection regarding the
reason and possible side effects and secure infornmed
consent. "

And then if we go to the next page, which is
SOP injectable meds 0003, nunber 23 says: Vastus
lateralis is preferred site for children, and then it
says (thigh) in parentheses frombirth to 36 nonths of
age for intranuscul ar and subcutaneous injections.

And we don't dispute Dr. Nyugen's testinony

that maybe in this case the gluteal area was better, but
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we would still expect that route to be docunented,

especially when it's going against a policy that
purportedly was in place at the |ocation regarding
Injections. And so again, there should be docunentation
as to why the policy wasn't followed at the facility.

And we tal ked about the difference in the
nane on that shot record that it's not accurate, and |
think there was some testinony and questions regarding
aut opopul ati on and other things in electronic nedical
records. And that mght be true.

El ectronic nedical records try to help people
out, and they may put information, but it's still the
obligation absolutely of the physician to insure that
those records are tinely, legible, accurate and conpl ete.
So if autopopulated information is not correct, it needs
to be updated. It needs to be changed. It needs to be
anmended. Sonmehow that needs to be fixed because it's not
an excuse for inaccurate information in a nedical record.

In this case, if we go to Exhibit 5 we have
information that this record was signed off on. There's,
you know, medical assistants that weren't actually
providing care to the patient that reviewed, | think it's
this Genisha Barner. And | think she may have naybe

seen the patient initially but didn't actually provide a
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shot. So as far as who was involved in signing off

treatnment, nothing in this part actually shows that this
Barry M siuk was involved, and that should be in there.

| do believe it's in this Exhibit 6 that was
provi ded by Respondent med adm n | og 00001 and fol | ow ng
pages, but even that record is interesting because it
inplies that there was some confusion at the |ocation
four days later as to what happened with that vial
because on Novenber 8, 2016, there was this question of:
Hey, did you give this? |If not, please send it back.
And there was a question as to who was working wth
Dr. Nguyen, as to what happened with that vial, and then
| think later, it says that this Barry M siuk was
i nvol ved and that it was -- and then there's even a
comment that the order wasn't there. So again, we're not
totally sure what happened with the records, but it just
seens |ike we have issues with accuracy and conpl et eness,
you know, maybe even four days |ater because here there's
questions about what happened in this vial and where it
was.

There's a possible issue of the |ocation of
the shot because we have a photo fromthe nother saying
that it was on the left side, and she says that's the

injection site and that's what she saw and that's what
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pronpted her to file the conplaint, and the records

docunent the right side.

Errors happen. People are human. But at the
sanme tine, if that was an error, that's not accurate.
That's not conplete. And either way, it's not
docunented, the nultiple attenpts that the injection was
provided at |least not in Exhibit 5. You know, it talks
about the fact that the injection was given, but it
doesn't say what happened there with regard to that. So
that shoul d have been docunented, especially if there was
a chance that the child was poked in nore than one pl ace.
And | think we heard testinony that there nmay have been a
partial poking before they tried again where Dr. Nguyen
did the injection.

So and then another issue that we have is
bias. W would argue that being paid $4,000 a day by
Dr. Anorga, that's a large fee, particularly conpared to
the fact that the Board, the Investigative Conmttee pays
$150 an hour to its expert witnesses. So certainly, |
think if we ook at the anount that was paid, there could
be a bias to provide an opinion that is nore favorable to
Dr. Nguyen than to the Investigative Conmttee. And
think if you ook at Dr. Hall, you know, he doesn't

really have at least not a |arge financial incentive to
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provi de us a favorabl e opinion.

And then as far as the nedical assistants,
there's sone talk about that and not a | ot of the
investigation or -- sorry -- the evidence today went into
this, but I do note that in Dr. Nyugen's response to the
Board initially, so this is in the Board's exhibits. |
believe it's also in the Respondent's exhibits. The
Board's Exhibit 2 and -- it's pages two to three -- we
have Dr. Nyugen's response, and he does tal k about the
medi cal assistant and what they did or didn't do.

It doesn't matter. The goal, you know, the
responsibility here is on the physician. The physician
Is the captain of the ship. He's responsible for the
conduct and the actions of nedical assistants. He
del egates the tasks that they provide. He insures and he
supervi ses them particularly when it's an invasive
procedure. And docunentation, sure, they can assist with
that, but they're not the Iicensee. They're not the one
that the Board issues the privilege to practice nedicine
in the State of Nevada. And so any issues that may be
attributable to staff or other individuals at HealthCare
Partners are Dr. Nyugen's responsibility ultimtely at
the end of the day because he is the one that is the

| i censed physician and he is responsible for that. And
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1 wththat, | would thank everyone for their tine tgggi %
2 and ny statenent. Thank you.

3 HEARI NG OFFI CER HALSTEAD: Thank you.

4 Ms. Buys?

5 M5. BUYS: Thank you very nmuch. 1'd like to
6 again thank everyone for their tine here today. 1It's

7 truly been an honor to be here representing Dr. Nguyen in
8 this matter.

9 Patient A conplains that she devel oped a

10 divot in her left buttock approximately three nonths

11 after undergoing an injection that is docunented as being
12 admnistered intramuscularly in the right buttock area

13 and that the divot has since resol ved.

14 Patient A becane a patient of Dr. Nguyen

15 because her parents were concerned that she had worsening
16 respiratory synptons and had previously been hospitalized
17 due to croup. They were so worried, in fact, they did

18 not even want to wait until their schedul ed pediatrician
19 appointment a few days |ater and took her to an urgent
20 care facility.
21 The clains in this case have been for a
22  breach of a standard of care and a failure to maintain
23 records. The Board's conpliant initially alleged
24  Dr. Nguyen shoul d not have adm nistered the nedication in
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the gluteal area. However, based upon FDA gui dance that

has been provi ded, the expert testinony of Dr. Anorga,
Dr. Nguyen and even the Investigative Conmttee's own
peer reviewer, Dr. Hall, admnistration in the gluteal
area was within the standard of care. Mreover, Dr. Hall
has testified here today that a divot could formwth
appropriate admnistration to the gluteal area and that
it is avery rare side effect.

There has been no testinony by the patient's
not her that the injection was on the left side. However,
there has been testinony and docunentation provided here
today that the admi nistration was on the right buttock.
There has al so been testinony here today by expert
Dr. Anorga that if this divot were to occur, it would
occur close in tine to the admnistration of the
medi cati on.

The Investigative Conmttee counsel has
rested upon captain of the ship doctrine which has been
outdated in the State of Nevada pursuant to Nevada case
| aw. However, notwi thstanding that, there has been
evi dence presented here today that based on the testinony
of the patient's nother, there was even a question as to
whet her Dr. Nguyen was providing the care and treatnent

at the time. Patient's nother also did not recall that
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there had an been an additional attenpt to provide an

I nj ection.

And as to allegations of bias, Dr. Hall has
been regularly retained by the Board to opine as to peer
review matters and is regularly enployed by the Board for
such purposes.

Today, there has been evidence presented that
the patient's parent never filled an oral steroid but
because there was an injection, the patient received
medi cation and treatnent close in tine to when she
presented at an urgent care facility with worsening
synptons in the backdrop of prior history of
hospi talization due to croup.

The standard of care which has been stated by
the experts in this case is what a reasonabl e physician
woul d do under the circunstances. And even in this case,
the Investigative Commttee has agreed in their closing
argunent that consent was given by the patient's parents.

You' ve heard testinony from Dr. Nguyen that
he advised patient's parents of the risks, benefits and
alternatives to this treatnent plan. And the Board
relies upon Dr. Hall's review which is based on the
al l egation that he shoul d have docunented the patient's

parents understood the risks and benefits as opposed to
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just the patient because she was a toddler. However, the

testinmony here today by Dr. Anorga and Dr. Nguyen is that
It's reasonable to assunme that that neans that it is the
patient's parents providing consent for care.

The other allegation that has been seen here
today was that Dr. Nguyen failed to docunent. Based upon
the Investigation Commttee's expert, Dr. Hall, there has
been testinony provided about additional details that
potentially could be provided.

However, Dr. Nguyen and Dr. Anorga have
provi ded testinony here today that the standard of care
Is not that every single detail that could be added into
a record nust be docunented. It is again going back to
whet her or not there was reasonabl e docunentation. And
in this case, there has been testinony that that has been
provi ded.

Moreover, the IC s expert has provided
testinmony that his opinions in this matter have been
formed as a result of relying on docunents and articles
that did not exist at the tinme Dr. Nguyen provided care
and treatnent to the patient on Novenber 4th, 2016. He
therefore could not have even had access to such
docunents. There's also been testinony that there is a

di fference between the standard of care in providing
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medi cal care and treatnent to a patient and the standard

of docunent ati on.

In this case, we're dealing wth allegations
regarding semantics and hair splitting. There has been
testinmony provided that Dr. Anorga -- even through
Dr. Anorga and Dr. Nguyen -- that it is docunented
consistently in the record that Dr. Nguyen provided and
adm ni stered this injection.

There has been further testinony regarding
Mchelle (sic) Hanpton's appearance being there because
it automatical |y autopopul ates because she was his
physi ci an assistant. However, the documentation in this
case whi ch has been shown through the experts and on the
plain face detail the correct admnistration of the
injection. | nean, even in the conplaint in this matter,
there has been a typographical error of the date the care
was provided which is certainly a relevant, inportant
date to this proceeding.

And this is not a case where you have

al l egations involving harnms of multiple patients. It is
a case alleging formover substance. It's not a matter
where Dr. Nyugen's nedical |icense should be affected or

revoked or suspended in any way.

| ndeed, the allegations that have been
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brought to the testinony provided here today show that at

best, docunentati on and whet her additional docunentation
could be provided is a matter of opinion. However, all
of these inconsistencies are nore questionable as to the
allegations. |It's regarding standard of care affecting
this physician's |icense.

Moreover, the I C, the Investigative Conmttee
has failed to neet its burden to present evidence that
Dr. Nguyen breached the standard of care in his treatnent
of Patient A It has been established that Patient A did
not require further hospitalization, did not undergo
additional care for respiratory synptons. |ndeed, even
Dr. Hall testified that it is possible that in this case
because there was that injection of nmedication that that
prevented her from being hospitalized.

There's al so been testinony presented here
today that it was consistently docunented in the nedica
record that the dosage was the 20 mlligrans or .5 or 40,
whi ch was half, and that is consistent throughout the
records that have been provided in this case.

And noreover, to the extent that
docunentation could be better, docunentation, while
I nportant, still has not fallen bel ow the standard of

care. Dr. Nguyen has testified and Dr. Anorga has
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